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INTRODUCTION 

Following a bench trial that included extensive briefing and 

presentation of evidence, the Honorable Monica Marlow of the Shasta 

County Superior Court correctly entered Judgment in favor of Defendant 

and Respondent Shasta Secondary Home School (“SSHS”) denying all 

relief requested by Plaintiff and Appellant Anderson Union High School 

District (“AUHSD”).  AUHSD has appealed this Judgment in its continued 

effort to shutter SSHS’s small, one-room, 1,000 square foot resource center 

located in the boundaries of AUHSD, which is open part-time to provide 

academic support to approximately twenty SSHS independent study 

students in the form of access to educational resources such as instructional 

materials, computers, and tutoring (the “Cottonwood Resource Center”).   

This appeal disputes the location of the Cottonwood Resource 

Center within the boundaries of AUHSD, and involves the interpretation 

and application of the geographic restrictions governing the location of 

charter school facilities that were added to the Charter Schools Act (Ed. 

Code, § 47600 et seq.1) (“Act”) in 2002 through the passage of Assembly 

Bill No. 1994 (“AB 1994”).  Prior to AB 1994 there were no restrictions on 

where charter schools could locate facilities.  Recognizing that 

nonclassroom-based and classroom-based charter schools differ 

                                              

1 Unless indicated, all citations are to the Education Code. 



15 
 

significantly in their educational models and delivery of instruction, student 

support needs, and the location of students to be served, the Legislature 

created two different types of geographic limitations on the location of each 

type of charter school’s facilities.  These changes in the law sought to 

balance the needs of charter schools to be able to provide services to 

students against ensuring charter schools remain reasonably close to its 

authorizer to allow for adequate oversight. 

To effectuate this purpose, the Legislature limited the location of a 

“schoolsite,” which is defined as a facility where classroom-based 

instruction occurs, to the geographic boundaries of the school district 

authorizer (and, under certain circumstances, to outside the boundaries of 

the authorizer but within the county).  And at the same time the Legislature 

placed geographic restrictions on the location of a “resource center, meeting 

space, or other satellite facility” (collectively “resource center”), which are 

facilities that support nonclassroom-based instruction, by providing that 

these facilities may locate no farther away than adjacent counties.  AB 1994 

does not place any restrictions on the location of resource centers, like the 

Cottonwood Resource Center, that are located within the same county as its 

granting agency, but outside the boundaries of the granting district (referred 

to as “in-county resource center”).  

In conflict with maxims of statutory construction and failing to 

harmonize the relevant provisions of the Act concerning nonclassroom-
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based instruction, AUHSD incorrectly applies to SSHS the geographic 

restrictions that govern classroom-based charter schools despite the fact 

that the parties stipulated in the trial court that SSHS is a nonclassroom-

based charter school and that the Cottonwood Resource Center is a 

resource center for purposes of the Act.  As the undisputed evidence 

reveals, the Cottonwood Resource Center is used to support students’ 

independent study and functions differently than a traditional brick and 

mortar school where students are required to attend class all day at a 

schoolsite.  AUHSD conflates the two different geographic limitations 

added to the Act by AB 1994 in an effort to limit the location of resource 

centers to defeat competition within the public school system in conflict 

with the express intent of the Act to expand school choice and improve all 

schools through vigorous competition. 

AUHSD interprets the Act and the changes made by AB 1994 in a 

way that is inconsistent with the statutory scheme and legislative intent.  

With AB 1994 the Legislature intended to limit the location of charter 

school facilities so as to place them closer to their school district 

authorizer.  AUHSD’s argument, that nonclassroom-based charter schools 

may only locate resource centers in its authorizer’s boundaries or in 

adjacent counties, but not within the same county, has the effect of 

pushing resource centers farther from the authorizing entity.  In addition, 

this interpretation prevents a nonclassroom-based charter school from 
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locating resource centers where it is expressly permitted and required to 

serve most of its students – in the county of its authorizing entity.  

AUHSD’s interpretation fails to harmonize the law, is inconsistent with 

express provisions of law, and leads to absurd results.   

As correctly found by the trial court, the Act does not prohibit SSHS 

from locating the Cottonwood Resource Center within the boundaries of 

AUHSD.  And similarly the Act does not require SSHS to identify the 

location of the Cottonwood Resource Center in its charter petition.  

Therefore, this Court should affirm the Judgment.  

ISSUES PRESENTED 

I. AUHSD Improperly Attempts to Alter the Issues Presented in 
This Appeal and Requests a Broad Advisory Opinion Detached 
from the Facts of This Case.   

As a preliminary matter, AUHSD improperly recasts the “Issues 

Presented.” (Appellant’s Opening Brief, (“AB”) p.1.)  The issues AUHSD 

asks this Court to decide differ from those presented to and decided by the 

trial court, and are devoid of any reference to the facts of the case or 

appealed Judgment. (Ibid.; Joint Appendix (“JA”) Vol. 6, Tab 90, pp. 1313-

1314; Tab 101, pp. 1385-1392.)2  This Court should decline to decide the 

issues as newly framed by AUHSD, and should instead look to the issues 

presented to and decided by the trial court that form the basis of the 

                                              

2 Future references conform: 6 JA 1313-1314 (Tab 90). 
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Judgment subject to this appeal, as identified in the Final Statement of 

Decision. (See People ex rel. Lynch v. Superior Court (1970) 1 Cal.3d 910, 

912; Bach v. County of Butte (1989) 215 Cal.App.3d 294, 306 [a matter not 

tendered in the trial court is outside the scope of review]; 6 JA 1385-1391 

(Tab 98), 1398-1400 (Tab 101), 1412-1413 (Tab 104).)   

STATEMENT OF THE CASE 

I. Factual Statement. 

A. SSHS is a Well-Established Nonclassroom-Based Charter 
School.  

SSHS is a nonclassroom-based public charter school that serves 

more than 230 students residing in Shasta County and Tehama County in 

grades seven through twelve.3 (6 JA 1382 (Tab 98); 4 JA 922:13-14 (Tab 

74).)  SSHS is authorized by the Shasta Union High School District 

(“SUHSD”), and has been authorized by SUHSD since the school was 

established in 1999. (2 JA 522: 1-9 (Tab 64).)  The charter for SSHS was 

last renewed by SUHSD for a five year term in 2011. (Id. at 522:12; 6 JA 

1382 (Tab 98).)   

                                              

3 Many key facts were stipulated to by the parties in the trial court. (2 JA 
521-525 (Tab 64).)  These facts include that “SSHS is a nonclassroom-
based public charter school[,]” that offers “independent study to 
students[,]” and operates “resource centers.” (Id. at 522:2-17.)   
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B. SSHS Offers an Independent Study Method of Education.  

SSHS utilizes an independent study model of education, which 

provides its students with an alternative to the traditional classroom 

environment. (6 JA 1384 (Tab 98); 4 JA 923:5-10 (Tab 74); 2 JA 522:9-11 

(Tab 64).)  SSHS is designed to provide a smaller environment and an 

individualized learning model for students who are not well served in the 

traditional classroom-based setting. (4 JA 1059:4-8 (Tab 75).)  At SSHS, no 

two students’ educational program is the same, as learning is personalized 

for each student’s unique needs. (6 JA 1384 (Tab 98); 4 JA 923:8-10 (Tab 

74).)  As a result, unlike a traditional school, there is no generalized 

classroom educational method at SSHS by which all students are required 

to attend instruction in a classroom setting. (6 JA 1384 (Tab 98); 4 JA 

923:20-21 (Tab 74).)     

After a student enrolls at SSHS, the student and his/her parent or 

guardian meet with an assigned supervising credentialed teacher (referred 

to as a “facilitator”) to design an individualized plan for the student’s 

education. (6 JA 1384 (Tab 98); 4 JA 923:11-17 (Tab 74).)  Together, they 

decide which learning methods will work best for the student, including a 

combination of homeschooling, optional small group classes, online 

courses, student-driven electives, concurrent enrollment on an SUHSD 

campus, or college-level courses. (Ibid.)  The student’s academic plan is 

then recorded in a legally mandated agreement referred to as a Master 



20 
 

Agreement. (4 JA 990-991 (Tab 74).)  The Master Agreement identifies 

each student’s course of study and responsibilities in completing the 

curriculum. (Ibid.)  It further provides that students work independently, 

under the supervision and direction of their facilitator. (Ibid.)  Traditionally, 

this independent work is performed at home. (Ibid.)  

SSHS facilitators meet with each of their assigned students at least 

once every twenty school days at a resource center. (6 JA 1384 (Tab 98); 4 

JA 924:1-2, 991 (Tab 74).)  Parents or guardians are required to attend 

these meetings, making the education of SSHS students a collaborative 

process. (Id. at 924:2-3.)  At these meetings, the facilitator evaluates work 

completed by the student that was previously assigned, assigns new 

curriculum, administers tests, and assists students with their course work as 

needed. (Id. at 924:3-5.)  

The meetings with SSHS facilitators are intended to support students 

complete their curriculum, as well as to assess the time value of the 

students’ academic work. (6 JA 1384 (Tab 98); 4 JA 923:22-27 (Tab 74).)  

At SSHS, student attendance and resulting apportionment of public funds 

are accounted for based on the daily engagement of students on work 
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assigned by SSHS on school days, along with the time value of the work 

produced by the student as assessed by their facilitator.4 (Ibid.)   

SSHS does not require its students to attend small group classes, 

attend classes at its resource centers, or be at a resource center other than 

once every twenty school days to meet with a facilitator. (6 JA 1384 (Tab 

98); 4 JA 924:1-2, 991 (Tab 74).)  Students use the resources offered at 

each SSHS resource center to augment and support their education, not to 

deliver the entirety of their instruction. (4 JA 923:20-22 (Tab 74).)  No 

optional small group classes occur at the subject Cottonwood Resource 

Center – all optional small group classes offered by SSHS occur at its 

resource center located within its granting agency, SUHSD. (2 JA 522:13-

14, 21-24, 523:19 (Tab 64).)   

Unlike funding for classroom-based programs, student attendance in 

optional small group classes is not a factor in accounting for apportionment 

of funding at SSHS. (6 JA 1384-1385 (Tab 98); §§ 47612, 51747.5, subd. 

(b); Cal. Code Regs., title 5, § 11960.)  Thus, even if a student chooses to 

attend an optional small group class, apportionment does not result from the 

student’s attendance at the class, but instead on an independent study basis, 

considering the student’s daily engagement on assignments and the time 

                                              

4 For example, if a student studies each day of the school week and 
produces work equal to the time value of the period under evaluation, the 
student receives full attendance for that period. (§ 51747.5, subd. (b).)   
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value of the work produced. (6 JA 1384-1385 (Tab 98); 4 JA 923:22-26 

(Tab 74).)   

Moreover, unlike classroom-based charter schools, nonclassroom-

based schools must go through a funding determination process. (§ 

47634.2; Cal. Code Regs., title 5, §§ 11963.2-11963.4.)  But the funding 

determination process for nonclassroom-based charter schools, which asks 

nonclassroom-based schools to justify its expenditure of funds to benefit 

students, is unrelated to the geographic restrictions in the Act. (Ibid.)   

C. SSHS’s Primary Resource Center is in its Authorizer’s 
Geographic Boundaries.  

SSHS’s resource centers provide resources to support the academic 

program of its students and to house its administration. (6 JA 1382 (Tab 

98); 4 JA 924:7-18 (Tab 74).)  Its primary resource center is located at 1401 

Gold Street in Redding (“Gold Street Resource Center”), within the 

boundaries of its authorizer, SUHSD. (Id. at 924:8-9.)  Located next to the 

Gold Street Resource Center is an adjoining office building at 2042 Market 

Street, which SSHS also uses as its resource center. (Id. at 924:9-12.)  

Given the physical proximity, the Gold Street and Market Street locations 

make up SSHS’s primary resource center. (Ibid.) 

At the Gold Street Resource Center, students may attend optional 

small group classes, receive tutoring, obtain special education services, 

access a computer lab, use student work spaces, and meet with their 
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facilitator, guidance counselor, or the Director. (6 JA 1382 (Tab 98); 4 JA 

924:13-18 (Tab 74).)  The Gold Street Resource Center has rooms where 

all of SSHS optional small group classes are held, a science lab, a computer 

lab, a work space for students, and offices for the facilitators and school 

administration. (Ibid.)           

D. SSHS Opened a Smaller Resource Center in Cottonwood 
to Serve Students in Southern Shasta County and 
Northern Tehama County.  

In approximately spring 2013, SSHS began the process of 

considering the opening of the Cottonwood Resource Center that was 

aimed at providing resources to students in the southern part of Shasta 

County and northern part of Tehama County. (6 JA 1382 (Tab 98); 4 JA 

924:19-24 (Tab 74).)  The opening of this resource center was based on 

demand from families in this area who sought educational resources closer 

to their homes. (4 JA 924: 21-24 (Tab 74); 2 JA 523:1-3 (Tab 64).)  To 

meet this demand, SSHS looked for a suitable space, and identified a single 

room at the former East Cottonwood Elementary School campus. (4 JA 

924:23-24 (Tab 74).)  Prior to entering into a lease for this space, SSHS 

notified its authorizer, SUHSD, of the new location. (Id. at 925:2-8; 6 JA 

1383 (Tab 98).)  Therefore, AUHSD’s claim that SSHS’s authorizer was 

unaware of the Cottonwood Resource Center is inaccurate. (Ibid.; AB, p. 

2.)  
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On June 12, 2013, SSHS entered into a lease for the single room at 

the East Cottonwood Elementary School. (6 JA 1383 (Tab 98); 4 JA 

925:9-11 (Tab 74).)  SSHS leases the room from the Cottonwood Union 

Elementary School District, which is another school district in Shasta 

County. (6 JA 1382-1383 (Tab 98); 4 JA 925:12-14 (Tab 74).)  The 

Cottonwood Resource Center is located within the boundaries of 

AUHSD. (Ibid.)  It is therefore located within Shasta County, but outside 

the geographic boundary of SSHS’s authorizing entity, SUHSD. (Ibid.)    

The Cottonwood Resource Center opened in July 2013 for the 

2013-2014 academic year. (2 JA 523:11 (Tab 64).)  Despite AUHSD’s 

representations to the contrary, the trial court found that SSHS notified 

the County Superintendent of its intent to locate a facility within the 

boundaries of AUHSD. (AB, p. 11; 6 JA 1385 (Tab 98).)  Thus, prior to 

commencing operations at the Cottonwood Resource Center, SSHS 

provided notice to SUHSD and the County Superintendent.5 (6 JA 1358-

1359 (Tab 96), 1383, 1385 (Tab 98); 4 JA 925:2-8 (Tab 74).)   

The Cottonwood Resource Center consists of one room of 

approximately 1,000 square feet. (6 JA 1382-1383 (Tab 98); 4 JA 925:21-

24, 1028-1031 (Tab 74).)  Within this room is office space for the assigned 

                                              

5 The facts therefore do not support AUHSD’s claims or policy arguments 
of lack of knowledge or oversight by the public agencies charged with 
overseeing SSHS. (6 JA 1383-1385 (Tab 98).)           
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facilitator, four computer workstations, desks, a small library, and a white 

board. (Ibid.; 2 JA 524:1-2 (Tab 64).)  The Cottonwood Resource Center is 

only open three days per week, Tuesday through Thursday from 9:00 a.m. 

to 3:00 p.m. (Ibid.) During this time, the facilitator meets with students and 

parents or guardians for their regular meetings, which occur once every 

twenty school days. (4 JA 926:2-6, 991 (Tab 74).)  These regular meetings 

occur one at a time, and the facilitator meets with at most five families a 

day at the Cottonwood Resource Center. (Id. at 926:4-6.)  Students can also 

check out instructional materials, use a computer, work on school 

assignments, or receive tutoring at the resource center. (Id. at 926:7-8; 6 JA 

1383 (Tab 98).)  Unlike the Gold Street Resource Center, no optional small 

group classes are offered at the Cottonwood Resource Center.6 (2 JA 

523:19 (Tab 64).)      

E. Utilization of the Cottonwood Resource Center.  

In the 2013-2014 school year, a total of twenty-three students 

utilized the Cottonwood Resource Center. (6 JA 1383 (Tab 98); 4 JA 

                                              

6 AUHSD improperly includes evidence about other resource centers in its 
Statement of Facts, which was properly excluded below on relevancy 
grounds. (AB, pp. 8-9.)  Not only does AUHSD fail to establish prejudicial 
error in the exclusion of this evidence, but it also fails to explain how this 
information is relevant to this appeal about the Cottonwood Resource 
Center. (Code Civ. Proc., § 475; Evid. Code, § 354; Pool v. City of 
Oakland (1986) 42 Cal.3d 1051, 1069.)  Similarly, any discussion about the 
Siskiyou Program, which is not the subject of this action and admittedly 
closed, is irrelevant as well. (AB, pp. 7-8.) 
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926:17-24 (Tab 74).)  Of these students, twenty-one were in ninth through 

twelfth grade, the grades served by AUHSD. (6 JA 1383-1384 (Tab 98); 4 

JA 926:17-24 (Tab 74).)  Of these students, only nine were residents of 

AUHSD, and only five were newly enrolled in SSHS. (Ibid.)  In the 

following 2014-2015 school year, a total of twenty-one students utilized the 

Cottonwood Resource Center. (6 JA 1384 (Tab 98); 4 JA 926:25-927:5 

(Tab 74).)  Of these students, nine were residents of AUHSD, and only one 

was a new student to SSHS. (Ibid.)  Thus, since the opening of the 

Cottonwood Resource Center, SSHS enrolled only six new students from 

AUHSD, out of the district’s total enrollment of approximately 2,000. (6 JA 

1383-1384 (Tab 98); 4 JA 926:23-927:7 (Tab 74).)   

II. Procedural History. 

AUHSD commenced its lawsuit on August 5, 2013, and immediately 

moved ex parte on August 7, 2013 for a temporary restraining order to 

enjoin SSHS from opening the Cottonwood Resource Center. (1 JA 1 (Tab 

1), 39-41 (Tab 2).  The trial court denied AUHSD’s application for a 

temporary restraining order, and set an order to show cause regarding 

preliminary injunction. (1 JA 138-139 (Tab 8).)  Following the hearing on 

the preliminary injunction, the trial court again denied the relief sought by 

AUHSD. (2 JA 419-420 (Tab 50).)   

In denying the preliminary injunction, the trial court stated, “the 

code section [§ 47605.1, subd. (c)] is silent as to whether a resource 
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center/meeting space is allowed in county when it would be outside the 

boundaries of the school district which authorized the charter[.] Given that 

proper oversight was the problem being addressed [with the geographic 

restrictions in the Act], it would be inconsistent with the statutory scheme 

and lead to an absurd result to interpret the statutes as disallowing such a 

space within the county when it is allowed in an adjacent county.” (2 JA 

418 (Tab 49).)    

On May 22, 2014, AUHSD filed its First Amended Complaint for 

Injunctive and Declaratory Relief. (2 JA 512-516 (Tab 62).)  This is the 

operative pleading, and sought: (1) to enjoin SSHS from operating the 

Cottonwood Resource Center in AUHSD, (2) a declaration that (i) a 

resource center is a “schoolsite” within the meaning of section 47612.5, 

subd. (e)(3), (ii) SSHS acted outside its charter by locating the Cottonwood 

Resource Center in AUHSD and not amending its charter petition under 

section 47605, subd. (a)(4), (iii) SSHS did not comply with section 

47605.1, subd. (d) in locating the Cottonwood Resource Center in AUHSD, 

and (iv) section 47605.1, subd. (c) does not allow SSHS to locate the 

Cottonwood Resource Center in AUHSD. (2 JA 514-515 (Tab 62).)  

Additionally, AUHSD sought damages for the alleged loss in funding for 

its residents that chose to enroll in SSHS and utilize the Cottonwood 

Resource Center. (Id. at 514:12-23.)             
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On or about June 9, 2014, the parties agreed to submit the case for a 

bench trial based upon briefing, stipulated facts, and written evidence. (2 

JA 518-519 (Tab 63).)  On November 17, 2014, an evidentiary hearing was 

held, wherein the trial court addressed evidentiary rulings, findings of fact, 

and clarified the issues to be decided in the case. (6 JA 1361 (Tab 97).)   

On November 25, 2014, the trial court issued its tentative decision, 

and oral argument was heard on December 1, 2014. (6 JA 1361-1375 (Tab 

97); see also Reporter’s Transcript (“RT”) 116.)  Following extensive oral 

argument, on December 2, 2014, the trial court issued its Final Statement of 

Decision. (RT, 116-200; 6 JA 1377-1392 (Tab 98).)  Finding the 

classroom-based geographic restrictions inapplicable to the Cottonwood 

Resource Center, and no law or legislative intent limiting the location of 

resource centers in the same county of the authorizing district, the trial 

court denied all relief requested. (6 JA 1386-1391 (Tab 98).)   

Judgment was entered in favor of SSHS on December 15, 2014, and 

AUHSD filed this appeal on January 30, 2015. (6 JA 1398-1400 (Tab 101), 

6 JA 1412 (Tab 104).) 

STANDARD OF REVIEW 

The Court’s review of the trial court’s legal rulings are subject to de 

novo review, but this Court should give deference to the trial court’s factual 

findings that are supported by substantial evidence. (See Crocker National 
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Bank v. City and County of San Francisco (1989) 49 Cal.3d 881, 888; 

Rackauckas v. Superior Court (2002) 104 Cal.App.4th 169, 173-174.)  

LEGAL ARGUMENT 

I. The Legislative History of the Regulation of Nonclassroom-
Based Charter Schools is Important to the Understanding and 
Interpretation of the Act’s Geographic Limitations.  

An understanding of the historical legislative landscape of charter 

schools leading up to AB 1994 is important to understand the interpretation 

and implementation of the relevant statutes in this appeal. 

First, the Act was adopted in 1992 and created a system of charter 

schools that were designed to operate independent of the existing school 

district structure. (§ 47601.)  Charter schools are public schools “‘free from 

most state laws pertaining uniquely to school districts.’” (United Teachers 

of Los Angeles v. Los Angeles Unified School Dist. (2012) 54 Cal.4th 504, 

521.)  This freedom is intended to promote choice and innovation, and to 

stimulate “competition within the public school system.” (§ 47601, subd. 

(g).)  Unlike traditional public schools, charter schools are accountable for 

meeting measurable pupil outcomes, and can be closed for not meeting 

academic targets, violating the law, or engaging in fiscal malfeasance. (Id.at 

subd. (f); § 47607.)  

Prior to 2000, consistent with the flexibility envisioned by the Act, 

charter schools that provided instruction through independent study (now 

known as “nonclassroom-based charter schools”) were not subject to any of 
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the same laws that applied to independent study in traditional public 

schools. (Request for Judicial Notice (“RJN”), Exhibit A, pp. 9, 11, 

Analysis of Senate Bill 434 prepared for the Senate Committee on 

Education.)  But in 1999, Senate Bill 434 (“SB 434”) was adopted by the 

Legislature. (RJN, Exhibit C, p. 17, Sen. Bill No. 434 (1999-2000 Reg. 

Sess.).)  SB 434 applied the technical independent study laws applicable to 

school districts and county offices of education to charter schools offering 

independent study. (RJN, Exhibit A, pp. 9, 11; §§ 47612.5, 51745 et seq.)  

Most notably SB 434 restricted enrollment in an independent study charter 

school program to the residents of the county where a charter school is 

authorized or adjacent counties, imposed strict pupil to teacher ratio 

maximums, and limited the collection of funding for attendance based upon 

the time value of the work produced by an independent study pupil. (Ibid.)    

Then, in 2001, Senate Bill 740 (“SB 740”) was adopted, utilizing the 

catch-all term “nonclassroom-based charter school” for the first time to 

describe the various forms of independent study, homeschooling, online 

based education, etc. (RJN, Exhibit D, p. 21, Sen. Bill No. 740 (2000-2001 

Reg. Sess.).)  Specifically, SB 740 required the State Board of Education 

(“SBE”) to adopt regulations that define and establish general rules 

governing nonclassroom-based instruction and to develop the process for 

determining funding of nonclassroom-based charters schools based upon 

their expenditures. (RJN, Exhibit B, p.13, Third Reading analysis of Senate 
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Bill 740 prepared by the Office of Senate Floor Analyses.)  District or 

county-run nonclassroom-based programs are not subject to the SB 740 

rules and regulations. (§§ 47612.5, 47634.2.)   

As a result of SB 434 and SB 740, nonclassroom-based charter 

schools starting in 2002 became some of the most highly regulated and 

accountable public schools in California – far more so than their classroom-

based charter school counterparts, which have no geographic limitations on 

the enrollment of students, no funding determination process, etc., and far 

more than their school district and county office of education independent 

study counterparts, which have no requirement to submit to a funding 

determination process. (§§ 47612.5, 47634.2.)  Such was the status of 

nonclassroom-based charter schools when AB 1994 was adopted in 2002.  

Recognizing that nonclassroom-based and classroom-based charter 

schools differ significantly in their educational models and delivery of 

instruction, student support needs, and the location of students to be served, 

the Legislature, through AB 1994, created two different types of geographic 

limitations on the location of each type of charter school’s facilities: those 

applicable to classroom-based charter schools (§§ 47605, subd. (a)(1); 

47605.1, subd. (d).), and those applicable to nonclassroom-based charter 

schools (§ 47605.1, subd. (c).) The only restriction added by AB 1994 that 

applied to nonclassroom-based charter schools was section 47605.1, subd. 
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(c), which limited the operation of nonclassroom-based facilities to no 

farther away from the granting agency than adjacent counties.  

Having just undertaken two years of legislating and regulating 

nonclassroom-based charter schools, by which it limited nonclassroom-

based charter schools to the students it may serve (i.e. in-county and 

adjacent counties) and implemented state oversight of charter school 

activities through the funding determination process, the Legislature clearly 

did not design AB 1994 primarily to limit nonclassroom-based charter 

schools. (Ibid.; RJN, Exhibits C, pp. 17-18, D, pp. 21-22; §§ 47612.5, 

47634.2.)  As will be discussed below, AB 1994 was adopted in response to 

allegations of illegalities by a charter school that operated classroom-based 

facilities throughout the state.  Specifically, AB 1994 was adopted to place 

charter schools closer to their authorizing district for purposes of improving 

oversight. (4 JA 896 (Tab 70).)  

Following the passage of AB 1994, the California Department of 

Education (“CDE”) provided an advisement to all school districts, county 

offices of education, and charter schools in the State indicating that AB 

1994’s primary geographic limitations did not apply to nonclassroom-based 

charter school facilities except with regard to the restriction for adjacent 

county facilities. (1 JA 157:13-15, 176-177 (Tab 10).)  The CDE’s 

interpretation has been industry standard since 2002, aligning with the 

intent of AB 1994 and the legislative years leading up to its adoption. 
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II. SSHS’s Cottonwood Resource Center is Not Subject to the 
Geographic Restrictions Governing Classroom-Based Facilities.  

In challenging the location of the Cottonwood Resource Center, 

AUHSD conflates the two distinct sets of geographic restrictions – those 

that govern classroom-based charter schools and those that govern 

nonclassroom-based charter schools. (AB, pp. 15, 36, 39-41.)  AUHSD 

incorrectly applies sections 47605, subd. (a) and 47605.1, subd. (d) when 

these sections only apply to classroom-based facilities. (§§ 47605, subd. (a), 

47605.1, subd. (d), 47612.5, subd. (e)(3).)   

It is undisputed that SSHS is a nonclassroom-based charter school 

with resource centers, as the parties stipulated to these facts. (2 JA 522:2-

17, 523:19 (Tab 64).)  As correctly found by the trial court, the Cottonwood 

Resource Center is not a “site” or “schoolsite” as defined in section 

47612.5, subd. (e)(3), and therefore sections 47605, subd. (a) and 47605.1, 

subd. (d) governing such classroom-based facilities do not apply here. (6 

JA 1385-1389 (Tab 98).)   

A. Nonclassroom-Based Instruction is Defined Broadly in 
Section 47612.5, Subd. (e)(2) as Instruction That is Not 
Classroom-Based. 

Nonclassroom-based instruction is defined for purposes of the entire 

Act in section 47612.5, subd. (e)(2).  Section 47612, subd. (e)(2) provides 

that nonclassroom-based instruction in a charter school is instruction that 

“does not meet the requirements specified in paragraph (1),” which 
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conversely defines the requirements of classroom-based instruction. (§ 

47612.5, subd. (e)(2).) Thus, nonclassroom instruction is all instruction that 

does not meet the requirements of classroom-based instruction. (Ibid.)     

As acknowledged by AUHSD, for a charter school to provide 

classroom-based instruction all of the following must occur: (1) students 

must be engaged in educational activities required of those students and be 

under the immediate supervision and control of a credentialed teacher; (2) 

at least 80 percent of the instructional time offered by the charter school 

must be at the schoolsite; (3) the charter school must require the attendance 

of pupils at the schoolsite for at least 80 percent of the minimum 

instructional time required by law; and (4) the schoolsite is a facility used 

principally for classroom instruction. (AB, p. 19; § 47612.5, subd. (e)(1); 

see also Cal. Code Regs., tit. 5, § 11963.)  

The law is clear.  Nonclassroom-based instruction is instruction that 

does not meet all of the requirements of classroom-based instruction.7 (§ 

47612.5, subd. (e)(2).)  Therefore, to be categorized as classroom-based 

instruction, a charter school must mandate its students attend instruction in 

a classroom setting at a schoolsite under the supervision of a credentialed 

                                              

7 AUHSD’s claim that the designation of nonclassroom-based is a 
“misnomer” because its definition allows some classes is an issue for the 
Legislature, not this Court. (AB, p. 20; Metromedia, Inc. v. City of San 
Diego (1982) 32 Cal.3d 180, 187 [court may not rewrite a statute to 
conform to an assumed intent which does not appear from its language].) 
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teacher for at least 80 percent of the instructional time offered and required 

by law. (§ 47612.5, subd. (e)(1).) SSHS does not meet all of the 

requirements in section 47612.5, subd. (e)(1) (e.g., SSHS does not mandate 

that students attend any classroom instruction), and therefore by law, and as 

stipulated by the parties, it is a nonclassroom-based charter school. (2 JA 

522:2 (Tab 64); 4 JA 923:20-25 (Tab 74).)   

i. The Distinction Between Classroom-Based and 
Nonclassroom-Based Charter Schools Goes Beyond 
Funding.  

AUHSD argues that all geographic restrictions added by AB 1994 

apply to both classroom and nonclassroom-based charter schools. (AB, p. 

26.)  To support its argument AUHSD incorrectly argues that 

nonclassroom-based programs are indistinguishable from classroom-based 

programs, but for funding. (AB, p. 19.)  But the distinction between these 

programs goes well beyond funding, and clearly supports the Legislature’s 

differing treatment with respect to geographic limitations of the facilities 

that are needed to support the distinctly different types of charter school 

programs. (§§ 47605.1, subd. (c), 47634.2, 51745 et seq.)     

Nonclassroom-based charter schools not only function differently 

from classroom-based charter schools (which require daily student 

attendance at a schoolsite), they are subject to a litany of different laws that 

impact their operations including, but not limited to the following: a charter 

school’s educational model (§ 47612.5, subd. (d)(1)); type and delivery of 
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instruction (§§ 51745, subd. (a), 47612.5, subd. (e)(2)); the method of 

student attendance accounting (§ 51747.5); location of students it may 

serve (§ 51747.3, subd. (b)); adoption and implementation of policies and 

procedures (§ 51747); requirement for a written agreement (i.e., Master 

Agreement) (§ 51747, subd. (c); 4 JA 990-991 (Tab 74)); special education 

determinations (§ 51745, subd. (c)); lack of entitlement to school district 

facilities under Proposition 39 or state lease reimbursements like their 

classroom-based counterparts (§§ 47614.5, subd. (e)(1); Cal. Code Regs., 

tit. 5, § 11969.2, subd. (a)); and as relevant here, the type and location of 

facilities provided by the charter school to support its students. (§§ 51746, 

subd. (a), 47605.1, subd. (c).) 

AUHSD cites section 47612.5, subd. (e) and quotes Cal. Code Regs., 

tit. 5, § 11963, subd. (d) in support of its argument that the label of 

“nonclassroom-based” is only for funding purposes. (AB, p. 19.)  However, 

neither cited authority support this claim.  Section 47612.5, subd. (e) 

defines “classroom-based instruction” and “nonclassroom-based 

instruction” for purposes of the entire Act, not just for the funding laws.  

AUHSD’s argument that the labels of classroom-based and nonclassroom-

based are for funding purposes only lacks support as the designations go 

well beyond funding.  
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ii. The Distinct Funding Determination Process for 
Nonclassroom-Based Charter Schools is Irrelevant 
and Does Not Support AUHSD’s Claims.  

AUHSD’s argument that funding is the only distinction between 

classroom and nonclassroom-based charter schools begs the question of 

why the Legislature decided to fund nonclassroom-based charter schools 

differently than classroom-based charter schools.  What sets nonclassroom-

based charter schools apart is the delivery of instruction outside the 

confines of the traditional classroom setting at a schoolsite. (§ 47612.5, 

subd. (e).)  Based upon this fundamental difference, and the perceived 

resulting differences in cost structure for teacher, facility, and instructional 

material needs, the Legislature determined that nonclassroom-based charter 

schools must prove that funding is expended in ways that benefit students’ 

instruction in order to receive full funding. (§ 47634.2, subd. (a)(1); Cal. 

Code Regs., tit. 5, §§ 11963.3, subd. (c), 11963.4, subd. (a).)  

AUHSD’s reliance on the consideration of facility costs as one part 

of the funding determination process to support its claim that the site-based 

geographic restrictions apply to nonclassroom-based programs is 

misplaced. (AB, pp. 20-23.)  The fact that both classroom-based and 

nonclassroom-based programs have facilities is not in dispute.  Indeed, the 

law encourages nonclassroom-based schools, like SSHS, to have facilities 

to support its students. (§ 51746, subd. (a); 6 JA 1389 (Tab 98).)  The issue 

in this appeal is what rules govern the location of facilities utilized by 
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nonclassroom-based charter schools, and specifically the Cottonwood 

Resource Center.   

Further support for the Legislature’s different treatment of classroom-

based and nonclassroom-based instruction with respect to facilities funding 

and provision of facilities is found in sections 47614.5, subd. (e)(1) and 

47614, subd. (b). For example, section 47614.5, subd. (e)(1) provides that 

charter schools providing nonclassroom-based instruction are ineligible for 

lease reimbursement under the Charter School Facility Grant Program; and 

section 47614, subd. (b) provides that only “average daily classroom 

attendance” qualifies for Proposition 39 facilities requests from school 

districts.  Classroom-based and nonclassroom-based instruction are treated 

differently for purposes of facilities allocation and funding, which supports 

that the Legislature distinguishes the types of instruction and their facilities 

in terms of type, form, perceived cost, and as relevant here, location. (§§ 

47634.2, 47614.5.)   

The Legislature’s differing treatment of nonclassroom-based and 

classroom-based charter schools with respect to the right to share in public 

school facilities or receive state-funded assistance for lease of facilities 

demonstrates that the Legislature treats these two different types of charter 

schools differently, understands the distinction between the needs of these 

two different charter schools, and has clearly provided differing sets of 

rules, which include differing geographic restrictions.      
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B. A Schoolsite is Defined in Section 47612.5, Subd. (e)(3) as 
a Facility Where Classroom-Based Instruction Occurs.     

The different treatment of classroom and nonclassroom-based 

instruction with respect to geographic limitations is established through the 

use of different terms for classroom-based and nonclassroom-based 

facilities in the Act.  A “schoolsite” is defined very narrowly as “a facility 

that is used principally for classroom instruction.” (§ 47612.5, subd. (e)(3), 

emphasis added.)  This definition applies to the entire Act, and is found in 

the same subdivision that defines classroom and nonclassroom-based 

instruction. (§ 47612.5, subd. (e)(3); Johnstone v. Richardson (1951) 103 

Cal.App.2d 41, 46 [words “must be construed in context, keeping in mind 

the nature and obvious purpose of the statute where they appear.”].)  

Therefore, section 47612.5, subd. (e)(3) draws a distinction between 

classroom and nonclassroom-based instruction in defining a “schoolsite” as 

a facility in which principally classroom-based instruction occurs.8 

 

 

                                              

8 The synonymous use of the terms “classroom instruction” and 
“classroom-based instruction” in the definition of “schoolsite” is evidenced 
by the interchangeable use of the terms “nonclassroom instruction” and 
“nonclassroom-based instruction” in the same subdivision. (§ 47612.5, 
subd. (e).) 
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C. The Cottonwood Resource Center is Not a Schoolsite 
Because it is Not Used Principally for Classroom 
Instruction.   

In the trial court, the parties stipulated that SSHS is a nonclassroom-

based charter school, that its facilities are resource centers, and that no 

optional small group classes are held at the subject Cottonwood Resource 

Center. (6 JA 1383 (Tab 98); 2 JA 522:1-2, 9-11, 13-17, 523:19 (Tab 64).  

As the parties stipulated to these facts, they are binding for purposes of this 

appeal. (Carmichael v. Reitz (1971) 17 Cal.App.3d 958, 969 [“stipulations 

as to…facts entered into in the trial court must be adhered to upon appeal”].  

AUHSD cannot deny that SSHS is nonclassroom-based, that its facilities 

are resource centers, and that the label of “resource center” exists in the 

law. (Ibid.; § 47605.1, subd. (c); 6 JA 1383 (Tab 98); 2 JA 522:1-2, 9-11, 

13-17, 523:19 (Tab 64); AB, pp. 2, 7, 25.)  Quite simply, AUHSD cannot 

now challenge that the Cottonwood Resource Center is anything other than 

a resource center. 

Even if one were to ignore the stipulation, it is clear that SSHS 

provides nonclassroom instruction and that the relevant Cottonwood 

Resource Center is not a schoolsite. (§ 47612.5, subd. (e)(3).)  Students at 

SSHS are not required to attend instruction at any school facility for any 

amount of time, and certainly not the classroom-based threshold of 80 
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percent of the instructional time offered and required by law.9 (§ 47612.5, 

subd. (e); 4 JA 923:20-22 (Tab 74).)  SSHS offers optional small group 

classes at its Gold Street Resource Center (not the facility at issue here) that 

meet for approximately two and a half hours once or twice a week, but 

students are not required to enroll in or attend these classes. (§ 47612.5, 

subd. (e)(1); 2 JA 522:21-23 (Tab 64); 4 JA 923:20-22, 924:14 (Tab 74); 6 

JA 1382 (Tab 98).)  Students are not compelled to attend a SSHS resource 

center other than once every 20 school days to meet with their facilitator for 

up to two hours. (4 JA 923:20-924:6, 926:4-6, 991 (Tab 74).)  And finally, 

the 1,000 square foot, one room, Cottonwood Resource Center is not used 

for optional small group classes. (2 JA 523:19 (Tab 64); 4 JA 923:20-22 

(Tab 74); 6 JA 1383, 1386 (Tab 98).)   

SSHS’s program does not meet the requirements of classroom-based 

instruction; it is clearly and undeniably nonclassroom-based. (§ 47612.5, 

subd. (e); Cal. Code Regs., tit. 5, § 11963; 4 JA 923:20-924:6 (Tab 74); 2 

JA 522:1 (Tab 64).)  As a result, the Cottonwood Resource Center is not a 

                                              

9 The minimum instructional minutes for grades four through eight is 
54,000 minutes and 64,800 minutes for grades nine through twelve. (§ 
47612.5, subd. (a)(1).   
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“facility that is used principally for classroom instruction[,]” and is 

therefore not a “schoolsite.”10 (§ 47612.5, subd. (e)(3).)   

D. The Geographic Limitations in Sections 47605, Subd. (a) 
and 47605.1. Subd. (d) Only Apply to “Sites” or 
“Schoolsites.” 

AUHSD argues that the trial court erred in finding the geographic 

restrictions in sections 47605, subd. (a) and 47605.1, subd. (d) inapplicable 

to the Cottonwood Resource Center. (AB, p. 15.)  In general, these statutes 

require a charter school facility used principally to provide classroom 

instruction to locate within the boundaries of the authorizing school district, 

absent specific circumstances. (§§ 47605, subd. (a), 47605.1, subd. (d).)  

The trial court correctly reasoned that the facilities used for classroom-

based instruction (i.e., “site” or “schoolsite”) and facilities used for 

nonclassroom-based instruction (i.e., “resource center”) are treated 

differently under the statutory scheme. (6 JA 1388 (Tab 98).)  Since the 

Cottonwood Resource Center is not used to provide classroom-based 

instruction, the geographic restrictions governing “sites” or “schoolsites” 

do not apply. (Id. at 1385-1391.)   

                                              

10 AUHSD’s citation to Hartzell v. Connell (1984) 35 Cal.3d 899 and City 
of Santa Cruz v. Santa Cruz City School Ed. of Ed. (1989) 210 Cal.App.3d 
1 are irrelevant.  Whether educational resources or services are provided at 
a facility is not the relevant inquiry for the definition of a schoolsite. (§ 
47612.5, subd. (e)(3).) 
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The geographic restrictions found in sections 47605, subd. (a) and 

47605.1, subd. (d) refer to “site” or “schoolsite” interchangeably. (See e.g., 

§§ 47605, subd. (a), 47605.1, subd. (d).)  Conversely, the geographic 

restriction in section 47605.1, subd. (c), specifically applying to and 

limiting nonclassroom-based facilities, refers to a “resource center, meeting 

space, or other satellite facility…used exclusively for the educational 

support of pupils who are enrolled in nonclassroom-based independent 

study of the charter school.”  Consistent with the definition of “schoolsite” 

in section 47612.5, subd. (e)(3), different terms are used for the geographic 

restrictions on the location of facilities that support classroom versus 

nonclassroom-based programs.  “Site” or “schoolsite” refer to classroom-

based facilities and “resource center, meeting space, or other satellite 

facility” refers to facilities that support nonclassroom-based programs. (§§ 

47612.5, subd. (e), 47605, subd. (a), 47605.1.)11   

In arguing that the “schoolsite” based geographic restrictions apply 

to nonclassroom-based charter school resource centers, AUHSD ignores the 

                                              

11 AUHSD superficially claims that the trial court’s ruling that only 
classroom-based programs operate “sites” or “schoolsites” is based upon 
“circular logic” and “adds terms to the statutes that do not exist.” (AB, p. 
26.)  However, AUHSD does not explain how the trial court’s logic is 
circular or how the trial court’s ruling adds terms to the statutes. (Jones v. 
Superior Court (1994) 26 Cal.App.4th 92, 99 [“Issues do not have a life of 
their own: if they are not raised or supported by argument or citation to 
authority, we consider the issues waived.”] 



44 
 

express legislative distinction in terms used throughout the Act and 

especially sections 47605 and 47605.1.  The effect of the use of the terms 

“resource center” in one place and the term “site” or “schoolsite” in other 

subdivisions of the same code section means the Legislature intended to 

designate and treat the facilities of nonclassroom-based charter schools 

differently than those of classroom-based charter schools. (§ 47605.1, subd. 

(c).)  If the Legislature intended all charter school facilities to be treated the 

same, it would not have used different terms. (Las Virgenes Mun. Wat. 

Dist. v. Dorgelo (1984) 154 Cal.App.3d 481, 486 [“when different terms 

are used it is presumed that different meanings are intended.”]; Charles S. 

v. Board of Education (1971) 20 Cal.App.3d 83, 95.) 

Again, neither SSHS nor the relevant Cottonwood Resource Center 

offer mandatory classroom instruction. (4 JA 923:20-22 (Tab 74); 2 JA 

523:19 (Tab 64).)  As such, SSHS’s facilities, including the relevant 

Cottonwood Resource Center, are not “sites” or “schoolsites” and are not 

subject to the geographic limitations in sections 47605, subd. (a) or 

47605.1, subd. (d).  

i. Administrative Interpretations Support That 
Nonclassroom-Based Programs are Not Governed 
by the Classroom-Based Geographic Restrictions.  

Support for the conclusion that the Cottonwood Resource Center is 

not governed by the restrictions in sections 47605, subd. (a) and 47605.1, 

subd. (d) is also found in long standing administrative interpretations of 
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these provisions of law.  An administrative construction is useful in 

determining legislative intent when the construction is “reasonably 

contemporaneous with the law’s adoption.” (Robinson v. Fair Employment 

& Housing Com. (1992) 2 Cal.4th 226, 234.)  Courts give “presumptive 

value to a public agency’s interpretation of a statute within its 

administrative jurisdiction because the agency may have ‘special familiarity 

with satellite legal and regulatory issues,’ leading to expertise expressed in 

its interpretation of the statute.” (Pacific Bell Wireless, LLC v. Public 

Utilities Com. (2006) 140 Cal.App.4th 718, 729, citations omitted.)  In 

Pacific Bell, the court found that the Public Utilities Commission’s 

“interpretation of the Public Utilities Code should not be disturbed unless it 

fails to bear a reasonable relation to statutory purposes and language.” 

(Ibid.)    

Here, the CDE has confirmed in an official memorandum that 

nonclassroom-based facilities are not subject to the restrictions on “sites” 

or “schoolsites.” (1 JA 213:11-22, 254-257 (Tab 14).)  The Court should 

give the CDE’s interpretation presumptive value as the CDE has special 

familiarity with these issues and has provided official guidance on the 

same.12  On November 14, 2002, in a memorandum to all county and 

                                              

12 Section 33316, subd. (a) grants the CDE express authority to issue forms 
and guidelines for the state’s schools. 
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district superintendents, county and district chief business officials, and 

charter school administrators, and in response to the passage of AB 

1994, the CDE summarized the impact of the new legislation on 

nonclassroom-based charter school facilities, as follows: “The site 

restrictions do not apply to facilities used as resource centers, meeting 

spaces, or satellite sites used exclusively for non-classroom-based 

independent study if a majority of the charter school pupils are residents 

of the county in which the charter is authorized.” (Id. at 255, emphasis 

added.)  

In addition, in the current version of the CDE’s Frequently Asked 

Questions on its website, when asked if there are geographic restrictions on 

the location of nonclassroom-based charter school facilities, the CDE 

responded only by referencing the restriction in section 47605.1, subd. (c). 

(4 JA 856:10-19, 876 (Tab 70).)  Notably, the CDE does not apply any of 

the “site” or “schoolsite” restrictions found in sections 47605, subd. (a) or 

47605.1, subd. (d) to nonclassroom-based charter school facilities. (Ibid.) 

Consistent with the statutory language, the general statutory scheme 

governing classroom-based and nonclassroom-based programs, and the 

CDE administrative interpretation, SSHS’s resource centers are not “sites” 

or “schoolsites.”  Therefore, the trial court correctly found that the 
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Cottonwood Resource Center is not subject to the site-based geographic 

restrictions in the Act, and is lawfully located in AUHSD.13 

E. SSHS is Not Violating its Charter by Operating the 
Cottonwood Resource Center. 

In addition to claiming that the trial court erred in finding the 

geographic restrictions on “sites” or “schoolsites” inapplicable to SSHS, 

AUHSD claims that the trial court also erred in finding that SSHS did not 

violate its charter by opening the Cottonwood Resource Center without 

identifying the location in the charter petition. (AB, pp. 39-42.)  But there is 

nothing in SSHS’s charter or applicable law that requires SSHS to identify 

the locations of its resource centers in its charter. (4 JA 922:19-20, 929-960 

(Tab 74); §§ 47605, subd. (a)(1); 47605.1, subd. (c).)   

i. Section 47605, Subd. (a)(1) Does Not Require SSHS 
to Identify its Resource Centers in its Charter. 

AUHSD argues that section 47605, subd. (a)(1) requires the 

locations of SSHS’s facilities be listed in its charter petition and that when 

SSHS added the Cottonwood Resource Center it was obligated under 

section 47605, subd. (a)(4) to seek a material revision of its charter. (AB, p. 

39-40.)  AUHSD is mistaken.   
                                              

13 AUHSD argues that there is no dispute that SSHS is not a countywide 
benefit charter. (AB, p. 34.)  This is true, but irrelevant.  Countywide 
charters are unique programs approved and overseen by a county board of 
education. (§ 47605.6.)  The fact that a charter may be directly approved by 
a county board of education is irrelevant to the geographic restrictions 
governing nonclassroom-based charter schools.  
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The relevant language cited by AUHSD provides that a petition 

“shall identify a single charter school that will operate within the 

geographic boundaries of that school district. A charter school may propose 

to operate at multiple sites within the school district, as long as each 

location is identified in the charter school petition.” (§ 47605, subd. (a)(1), 

emphasis added.)  And section 47605, subd. (a)(4) provides that “a charter 

school that proposes to establish operations at one or more additional sites 

shall request a material revision of its charter….” (emphasis added.) 

First, section 47605, subd. (a)(1) provides that the petition shall 

identify a single charter school that will operate within the geographic 

boundaries of the school district.  The single charter school here is SSHS, 

and it is undisputed that it operates in its authorizing school district – SSHS 

not only provides instruction to students residing within the boundaries of 

SUHSD, but it operates a resource center within SUHSD’s boundaries as 

well.14 (2 JA 522:1-2, 13-17 (Tab 64).)  Thus, SSHS has fulfilled its 

obligation under this provision.  Second, the need for a material revision in 

section 47605, subd. (a)(4), is only applicable to sites by the plain terms of 

the statute. (See Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal. 4th 

                                              

14 SSHS would still be compliant with section 47605 subd. (a)(1) if it had 
no facility in SUHSD.  “Charter schools are not required to operate in a 
physical facility and several schools deliver instruction by means of 
‘distance learning’ which may include providing instruction over Internet 
connections, by phone or correspondence.” (RJN, Exhibit A, p. 9.) 
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995,1003.)  The statute does not require SSHS to identify the locations of 

its “resource centers” in its charter petition, which as stated above, are not 

sites or schoolsites as those terms are defined in the Act. (§§ 47605, subd. 

(a)(1), 47612.5, subd. (e), 47605.1, subd. (c); 2 JA 522:13-17 (Tab 64).)  

Accordingly, SSHS is in compliance with section 47605, subd. (a)(1), and 

is not required to comply with section 47605, subd. (a)(4).   

ii. The Act Requires An Authorizer to Seek 
Information Regarding Charter School Facilities, 
But Does Not Require the Information to be 
Included in the Charter Petition. 

AUHSD argues that SSHS violated the Act by not stating the 

location of its facilities in its charter petition. (AB, p. 39.)  AUHSD is 

mistaken – a charter petitioner is not required to specifically identify the 

location of each facility in the charter petition at the time it submits the 

petition to the potential charter granting agency.  As further outlined below, 

the law fully recognizes the logistical difficulties of securing facilities prior 

to securing the authorization to operate a charter school.  Thus, while a 

granting agency is required to seek out information regarding the intended 

location of the charter school’s facilities, nothing in law requires this 

information to be placed in the charter petition. (§ 47605, subd. (g).)  

Section 47605, subd. (g) provides in part, “[t]he governing board of 

a school district shall require that the petitioner or petitioners provide 

information regarding…the facilities to be used by the school….The 
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description of the facilities to be used by the charter school shall specify 

where the school intends to locate.” (emphasis added)  This section does 

not require the charter petition to identify an address or location. (Ibid.)   

Moreover, section 47605, subd. (g) is not a requirement of the 

charter petition document, and the word “petition” does not appear in the 

text of the subdivision.15 (§ 47605, subd. (g); also § 47605, subd. (b)(5)(A-

P) [outlines the detailed information that must be stated in the charter 

petition].)  Rather, section 47605, subd. (g) is an oversight requirement of 

an authorizing school district to obtain information from the petitioner 

regarding, among other things, the intended facilities, but there is neither 

timing nor a specific method of delivery of this information identified. 

(Ibid.)  The statute therefore places the responsibility on the authorizing 

school district to seek information as to where its charter schools intend to 

locate.16 (Ibid.)  Thus, contrary to AUHSD’s assertions, SSHS is not 

required to delineate the specific address of each facility it operates in its 

charter petition. 

AUHSD’s claim that oversight cannot occur absent the identification 

of the locations of a charter school’s facilities in its charter petition 

                                              

15 Compare section 47605, subd. (b)(5)(A-P), which specifically outlines 
the required content of the charter petition. 
16 Further, an authorizing district can always request at any time reasonable 
information, including the locations of facilities, from its charter schools to 
fulfill its oversight responsibilities. (§§ 47604.3, 47604.32, 47604.33.) 
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presumes lacking oversight by school district authorizers. (AB, p. 41.)  But 

such assumptions lack support in the record.  Here, SUHSD was aware of 

the location of the Cottonwood Resource Center before SSHS entered the 

lease for the facility, and there has been no claim or proof of inadequate 

oversight by SSHS’s authorizer, SUHSD. (6 JA 1382-1383 (Tab 98); 4 JA 

925:2-8 (Tab 74).)  Nor is SUHSD a party to this matter. (2 JA 512 (Tab 

62).)   

In addition, AUHSD’s argument that an authorizing school district 

must be able to evaluate whether the program at the Cottonwood Resource 

Center is “educationally sound” and “likely to successfully implement the 

program” before SSHS would be allowed to open this resource center is 

unsupported. (AB, p. 41.)  The educational program at the Cottonwood 

Resource Center is that of SSHS, which was determined to be “consistent 

with sound educational practice” when it was approved and twice renewed 

by SUHSD. (§ 47605, subd. (b); 2 JA 522:1-2, 9-12 (Tab 64).)  AUHSD 

continues to assert the oversight responsibilities of SUHSD, but does not 

claim that there has been ineffective oversight of SSHS or the Cottonwood 

Resource Center. (AB, p. 41.)  
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iii. The Realities of Charter Petitioning and 
Development Support That the Location of a 
Charter School is Not Required in the Charter 
Petition.  

By not requiring a charter school to identify its location in the 

charter petition, the Act recognizes the realities of charter petitioning and 

charter school development.  At the time a new petition is submitted to a 

district, the proposed school is in the conceptual stages only. (§ 47605, 

subd. (b).)  As no school exists yet, it is impracticable and absurd to require 

the identification of specific facilities in the petition, especially where the 

proposed school has no right to operate, no students, no funding, and no 

guarantee of funding to be able to secure facilities. (§§ 47605, 47607, subd. 

(a)(1).)   

Moreover, if a charter school intends to request a school district to 

provide reasonably equivalent school facilities under section 47614, it must 

submit its charter petition by November 1, receive its approved charter by 

March 15, and under the regulatory process it will not even know where it 

will be located until about April 1 proceeding the school year in which it 

will first open – thus making it impossible for the petitioner to include the 

specific location of the school in the petition at the time of submittal. (§ 

47614; Cal. Code Regs., title 5,§ 11969.9, subd. (a), (h).)  If the Legislature 

intended greater specificity on the location of school facilities in the 

petition, it could have easily made facility location one of the sixteen 
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mandatory items that must be “reasonably comprehensively” outlined in the 

charter, but it did not.17  (See § 47605, subd. (b)(5)(A-P).)    

Accordingly, as correctly found by the trial court, there is no basis 

for AUHSD’s claim that the Cottonwood Resource Center is barred as a 

result of its location not being identified in SSHS’s charter petition. (6 JA 

1391 (Tab 98).)    

III. SSHS is Not Prohibited From Locating the Cottonwood Resource 
Center in the Same County, but Outside the Boundaries of its 
Authorizing District.   

As the trial court correctly found, the Act does not prohibit the 

location of the Cottonwood Resource Center in the county but outside the 

boundaries of its authorizing entity. (6 JA 1385-1392 (Tab 98).)  The only 

law that places a restriction on the location of resource centers is section 

47605.1, subd. (c). This provision places an outside limit on the location of 

resource centers to adjacent counties; there is no limitation on the location 

of resource centers in-county but outside the authorizing district. (§ 

                                              

17 AB 1994 also added section 47605.6.  In granting county boards of 
education the right to approve countywide charters, the Legislature added 
a required element to a charter petition.  Section 47605.6, subd. (b)(5)(D) 
requires a countywide charter petitioner to include the “location” of the 
charter school in the petition.  The Legislature did not add such a 
requirement for charter petitioners like SSHS under section 47605. (CPF 
Agency Corp. v. Sevel's 24 Hour Towing Service (2005) 132 Cal.App.4th 
1034, 1049 [“Courts should generally ‘assume that the Legislature knew 
what it was saying and meant what it said.’ [Citation.] … And this is 
particularly true where the Legislature has omitted a provision which it has 
employed in other circumstances where the asserted effect is intended.”].) 
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47605.1, subd. (c).)  The trial court found that to read into the Act a 

limitation that does not exist would be to rewrite the statute, and would 

further lead to the absurd result of a charter school being able to operate 

resource centers in adjacent counties but not allowed to operate such 

facilities within the county simply because the facilities are outside the 

authorizing entity’s boundaries. (6 JA 1389-1390 (Tab 98).) 

As determined by the trial court, and as further outlined below, an 

interpretation of the Act limiting in-county resource centers to the 

authorizing entity’s boundaries is contrary to basic rules of statutory 

interpretation, the legislative intent, and administrative interpretation. (§ 

47605.1, subd. (c); 4 JA 858:21-859:2, 896-900 (Tab 70).)  The 

Cottonwood Resource Center may locate in AUHSD because neither 

section 47605.1, subd. (c) nor any other law limit the location, and the 

Education Code fully supports a nonclassroom-based charter school being 

able to locate resource centers to provide the necessary support services to 

its students to make the child’s education a success. (§§ 47612.5, subd. (b); 

51746.)  

A. Section 47605.1, subd. (c) is The Only Law That Places a 
Restriction on the Location of Resource Centers.  

The only law that restricts the location of resource centers is section 

47605.1, subd. (c). It requires a charter school locating a resource center “in 

a county adjacent to that in which the charter school is authorized” to 
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satisfy certain conditions. (§ 47605.1, subd. (c).)  Section 47605.1, subd. (c) 

makes no reference to resource centers located within the county of the 

charter authorizer.  To make clear that section 47605.1, subd. (c) is the 

exclusive declaration regarding the location of resource centers, the 

subdivision states that its application is “[n]otwithstanding any other 

law[.]” (Ibid.)  This clause demonstrates, not that the subdivision is a 

limited exception as claimed by AUHSD, but instead that the Legislature 

intended the law to govern over any other provisions of law. (Arias v. 

Superior Court (2009) 46 Cal.4th 969, 983; AB, p. 31, fn.11.)   

B. Section 47605.1, Subd. (c) is Silent on In-County Resource 
Centers.  

AUHSD incorrectly argues that the plain language of section 

47605.1, subd. (c) limits resource centers to only adjacent counties. (AB, p. 

30.)  In so arguing, AUHSD advocates for a construction of the statute that 

would read the term “only” into the subdivision. (AB, pp. 29-30.)  But a 

court “may not insert words into a statute under the guise of interpretation.” 

(Katz v. Los Gatos-Saratoga Joint Union High School Dist. (2004) 117 

Cal.App.4th 47, 65.)  Had the Legislature intended to restrict resource 

centers to only adjacent counties, it would have done so.  But since the 

statute is silent on in-county resource centers, rules of statutory 

interpretation govern. (Waterman Convalescent Hospital, Inc. v. State Dept. 

of Health Services (2002) 101 Cal.App.4th 1433, 1439.)  As will be shown, 
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an interpretation faithful to the intent and statutory scheme is that the 

Legislature intended to allow resource centers to locate as needed 

throughout the county and adjacent counties.      

C. Rules of Statutory Construction Support that Section 
47605.1, Subd. (c) Does Not Limit In-County Resource 
Centers.  

AUHSD blatantly misrepresents the trial court’s ruling in claiming 

that the trial court’s interpretation of section 47605.1, subd. (c) “permits the 

location of all facilities operated by nonclassroom-based programs in any 

location.” (AB, p. 30.)  The trial court’s interpretation does not allow a 

charter school to locate a resource center anywhere. (6 JA 1388-1389, 1391 

(Tab 98).)  Consistent with the statute, the trial court limited a charter 

school’s ability to locate resource centers to the county of its authorizing 

entity and to adjacent counties. (Ibid.)   

Thus, resource centers are not geographically unrestricted as 

AUHSD claims, but a different restriction applies to limit such facilities in 

the county and adjacent counties, which is consistent with the fact that 

nonclassroom-based charter schools may only enroll students from within 

their authorizing county and adjacent counties. (§ 47605.1, subd. (c); 

51747.3, subd. (b).)  As articulated in Section [II][A][i] there are 

differences in nonclassroom-based and classroom-based programs that 

warrant greater flexibility in locating nonclassroom-based facilities. (See 6 

JA 1377-1392 (Tab 98); § 51746, subd. (a).)  As discussed below, the rules 
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of statutory construction provide support for SSHS’s position that the Act 

allows resource centers to be located in-county and in adjacent counties if 

certain conditions are met by the charter school.   

i. The Purpose of Effective Oversight is Achieved By 
an Interpretation of Section 47605.1, Subd. (c)  
That Does Not Limit In-County Resource Centers.  

Prior to the passage of AB 1994 in 2002, charter schools were not 

restricted in the location of facilities. (4 JA 858:21-859:2, 896-897 (Tab 

70).)  In 2002, after the revocation of a classroom-based charter school with 

significant debt and alleged criminal conduct that operated multiple 

facilities throughout the state, the Legislature amended section 47605 and 

added section 47605.1 to add certain limitations to the Act circumscribing 

the location of charter school facilities serving classroom-based and 

nonclassroom-based students. (Ibid.; §§ 47605, 47605.1.) 

In construing a statute, the “fundamental task is to ascertain the 

Legislature’s intent so as to effectuate the purpose of the statute.” (Smith v. 

Superior Court (2006) 39 Cal.4th 77, 83-86.)  Relevant here, the legislative 

intent in the passage of AB 1994 was to facilitate improved oversight of 

charter schools by locating the schools closer to their authorizing entity. (4 

JA 858:21-859:2, 896 (Tab 70).)  Clearly the purpose of effective oversight 

and placing charter school facilities closer to their authorizers is achieved 

by an interpretation of section 47605.1, subd. (c) that allows a resource 



58 
 

center to locate within the same county as its authorizing entity, as opposed 

to only locating in adjacent counties. 

There is no support for AUHSD’s claim that the intent of section 

47605.1, subd. (c) was for purposes of student travel. (Ibid.; AB, p. 33.)  

The conditions in the subdivision define the activities that can occur at the 

resource center18, and significantly provide that the primary educational 

services be provided in “the county in which the school is authorized.” (§ 

47605.1, subd. (c), emphasis added.)  These conditions support that 

oversight is the purpose, and that the Legislature found effective charter 

school oversight can occur within the county and adjacent counties. (§ 

47605.1, subd. (c)(2).) Moreover, even if section 47605.1, subd. (c) was to 

place resource centers in more distant locations for purposes of travel, 

AUHSD fails to explain how in-county resource centers defeat this so-

called intent. (AB, p. 33.)      

 

 

                                              

18 AUHSD claims that resource centers may not hold classes. (AB, pp. 32-
33.)  However, nonclassroom-based instruction may include a certain 
percentage of classes. (§ 47612.5, subd. (e).) Assuming arguendo that any 
provision of class instruction defeats the designation as a resource center, it 
is undisputed that no classes occur at the Cottonwood Resource Center. (2 
JA 523:19 (Tab 64).)   
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ii. The Statutory Scheme Supports an Interpretation 
of Section 47605.1, Subd. (c) That Allows In-
County Resource Centers. 

In ascertaining legislative intent, a statute must be read and 

considered as a whole, and each section must be reconciled with the other 

and given effect. (Moyer v. Workmen's Comp. Appeals Bd. (1973) 10 

Cal.3d 222, 230-234 [“the various parts of a statutory enactment must be 

harmonized by considering the particular clause or section in the context of 

the statutory framework as a whole.”].)  First, section 47605, subd. (a) 

establishes the rule that classroom-based facilities locate within the 

boundaries of their authorizing entity, subject to certain exceptions that 

allow such facilities to locate farther away but within the same county. (§§ 

47605, subd. (a), 47605.1, subd. (d).)  Therefore, the statutory framework 

governing charter school locations does not push facilities away from their 

authorizing entities, but allows more distant locations under certain 

circumstances. (Ibid.)  This is consistent with an interpretation of section 

47605.1, subd. (c) that does not limit in-county resource centers, and allows 

adjacent county resource centers under more limited circumstances. (See 

Moyer, supra, 10 Cal.3d at 230-234.)   

Contrary to AUHSD’s argument, this does not render the conditions 

for adjacent county resource centers in section 47605.1, subd. (c) 

superfluous. (AB, p. 33.)  The conditions are still effective to ensure that 

the majority of a charter school’s students are served within the same 
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county as its authorizing entity. (AB, p. 33; § 47605.1, subd. (c).) Indeed, 

section 47605.1, subd. (c)(2) states that the “charter school provide its 

primary educational services in…the county in which the school is 

authorized.” (emphasis added.)  This does not evidence an intent to limit in-

county resource centers as the nonclassroom-based charter school is 

required to primarily serve students within the county as a condition of 

securing adjacent county resource centers.  If in-county resource centers 

were not allowed, the condition in section 47605.1, subd. (c)(2) would have 

limited the school’s primary services to the authorizing school district, 

rather than “the county in which the school is authorized.” 

Further, an interpretation of section 47605.1, subd. (c) that allows in-

county resource centers harmonizes previously existing law governing 

nonclassroom-based charter schools’ ability to serve students residing in-

county and in adjacent counties. (§§ 51747.3, subd. (b); 47612.5, subd. (b).)  

Both at the time AB 1994 was enacted, and current law, permit a 

nonclassroom-based charter school to claim funding for students that reside 

within the county and adjacent counties. (Ibid.)  An interpretation of section 

47605.1, subd. (c) that permits in-county resource centers therefore 

harmonizes the statutory schemes governing charter locations and the 

enrollment and funding of nonclassroom-based charter schools.     
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iii. Section 47605.1, Subd. (c) Should be Broadly 
Construed to Effectuate the Purpose of the Act.  

AUHSD argues that section 47605.1, subd. (c) is an exception to the 

general rule that a charter school locate in its authorizer’s boundaries, and 

as such it must be strictly construed. (AB, p. 31.)  However, a careful 

comparative review of the differing preambles to the two subdivisions of 

section 47605.1 reveals the fallacy of AUHSD’s argument.    

Section 47605.1, subd. (d) specifically mentions section 47605, 

subd. (a) as the general rule to which it overrides. (§ 47605.1, subd. (d) 

[“Notwithstanding subdivision (a)…of Section 47605”].)  However, section 

47605.1, subd. (c) does not specifically identify section 47605, subd. (a) 

and uses the broad and sweeping “[n]otwithstanding any other law…”] – 

which indicate that what follows prevails over all other law that might 

otherwise apply. (See Klajic v. Castaic Lake Water Agency (2004) 121 

Cal.App.4th 5, 13.)  The Legislature’s use of different “nothwithstanding” 

clauses in subdivision (c) (governing nonclassroom-based facilities) and 

subdivision (d) (governing classroom-based facilities) indicates that the 

rules governing classroom-based facilities in section 47605, subd. (a) do 

not apply in this case, and that section 47605.1, subd. (c) is not intended to 

be read as a narrow exception to that specific statute.  

Further, the canon expressio unius est exclusio alterius does not 

support a narrow interpretation as claimed by AUHSD. (AB, p. 31.)  First, 
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section 47605.1, subd. (c) does not include a list of items, associated group, 

or series that supports intent to deliberately exclude other items not listed. 

(See Barnhart v. Peabody Coal Co. (2003) 537 U.S. 149, 168-170.)  Next, 

it is not SSHS’s contention that in-county resource centers are included 

within the terms of section 47605.1, subd. (c), but rather that the law is 

silent on in-county resource centers and rules of statutory interpretation do 

not support that this silence suggests an intent to limit such facilities.  

Indeed, as noted in Section [I] above, before the passage of AB 1994 there 

were no restrictions on the location of nonclassroom-based facilities, and 

under the broad waiver authority of section 47610 nonclassroom-based 

charter schools located anywhere as needed.  AB 1994 reined in that broad 

authority and limited the reach of nonclassroom-based facilities to adjacent 

counties.  The law, however, did not add any restrictions to the charter 

schools’ remaining flexibility to locate in-county.  And lastly, 

expressio unius est exclusio alterius is not an immutable rule and has many 

exceptions, including, when its operation contradicts legislative intent. (In 

re Christopher T. (1998) 60 Cal.App.4th 1282, 1290.)  SSHS has clearly 

indicated that AUHSD’s interpretation is inconsistent with legislative 

intent. 

Moreover, the Education Code is written to be a “permissive” code – 

allowing any activity that is not otherwise prohibited by law.  Pursuant to 

section 35160, school districts and other public education agencies in 
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California are allowed to “initiate and carry on any program, activity, or 

may otherwise act in any manner which is not in conflict with or 

inconsistent with, or preempted by, any law[.]”  Likewise, one of the intents 

of the Act was to move from rule-based to performance-based 

accountability, giving more flexibility to charter schools than school 

districts to accomplish the goals set forth in their charter. (See §§ 47601, 

subd. (f), 47610 [commonly referred to as the “mega-waiver”], 47615, 

subd. (b).)  As such, the intent of the “permissive” Education Code and the 

“mega-waiver” flexibility was intended by the Act to provide charter 

schools with great flexibility to engage in any activity not preempted by 

law so as to further the intent of the Act. (§§ 35160, 47601, 47610.)  

Accordingly, in-county resource centers are permitted, as no law prohibits 

them. 

iv. AUHSD’s Interpretation that Resource Centers 
Can Only Locate in Adjacent Counties Leads to an 
Absurd Result. 

It is a common rule of construction that a statute not be interpreted in 

a manner that leads to an absurd result. (United States v. Wilson (1992) 503 

U.S. 329, 334).  Instead, “the court will apply common sense to the 

language at hand and interpret the statute to make it workable and 

reasonable.” (Wasatch Property Management v. Degrate (2005) 35 Cal.4th 

1111, 1122.)  With this is mind, AB 1994 sought to improve charter school 

oversight by placing charter schools closer to their authorizing entity. (4 JA 
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858:21-859:2, 896-897 (Tab 70).)  Given that section 47605.1, subd. (c) 

allows resource centers to locate in adjacent counties, it would be illogical 

to interpret the statute in a manner that prohibits in-county resource centers, 

which are closer to the authorizing entity.  The statute should not be read to 

push resource centers farther from their authorizing school district, as this is 

in direct conflict with the legislative intent. (Ibid.)  

It is similarly an absurd interpretation to limit the ability of 

nonclassroom-based programs to best serve the needs of students within the 

county in which they are authorized.  The attendance and enrollment 

patterns of nonclassroom-based charter school programs are not defined by 

a facility in the same manner as a classroom-based program. (§§ 47612, 

51747.5, subd. (b); Cal. Code Regs., title 5, § 11960.)  Nonclassroom-based 

charter schools are statutorily allowed to enroll students throughout the 

county and adjacent counties. (§§ 47612.5, subd. (b); 51747.3, subd. (b).)  

In practice, the use of resource centers to serve nonclassroom-based 

students is driven by the location of students. (4 JA 924:25-925:1 (Tab 74).)   

To avoid an absurd result, nonclassroom-based charter schools 

should be afforded at least the same amount of flexibility in locating in-

county resource centers as they are afforded with adjacent county resource 

centers to be able to best serve the students enrolled in the school.  As noted 

by the trial court, section 51746 recognizes that resource centers are vital 

for successful independent study, and provides that schools “shall provide 
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appropriate existing services and resources to enable pupils to complete 

their independent study” such as “[a] designated learning center or study 

area staffed by appropriately trained personnel.” (6 JA 1389 (Tab 98).)  As 

noted, nonclassroom-based charter schools are allowed to serve the 

majority of their students in the county of their authorizing entity. (§ 

47605.1, subd. (c).)  To therefore hold that a nonclassroom-based charter 

school must limit the location of its facilities to the boundaries of its 

authorizing district and adjacent counties only (where by definition a 

minority of their students are located) is clearly contrary to the intent of the 

Legislature and would preclude a nonclassroom-based charter school from 

placing resources where they may be most needed in-county.  The Court 

should reject AUHSD’s interpretation of the law as it would lead to 

numerous absurd results. 

1. In-County Resource Centers Do Not Conflict 
With So-Called “School District 
Sovereignty” or Lead to an Absurd Result.  

AUHSD asserts that allowing in-county resource centers conflicts 

“school district sovereignty” over the education of students residing in its 

boundaries.  (AB, pp. 28, 33-34, 43, 45, 47.)  However, this claimed 

“sovereignty” and “control” over public education in its boundaries, and 

assertion of a proprietary interest in the students that reside within its 

boundaries, conflict with the Legislature’s authority over public education 

and the very system of education that the Legislature has developed 
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through the creation of charter schools. (§ 47601.)  Indeed, and as further 

explained below, there are multiple entities that are responsible for the 

education of students within school districts in California.  AUHSD’s claim 

of “sovereignty” over the students within its boundaries is contrary to the 

clear intent of the Legislature, is not supported in law, and is inconsistent 

with the express provisions of the Act regarding the location of resource 

centers needed to support students enrolled in nonclassroom-based charter 

schools. 

The Legislature is charged with providing public education in 

California. (Cal. Const., art. IX, § 5; Today's Fresh Start, Inc. v. Los 

Angeles County Office of Education (2013) 57 Cal.4th 197, 205.)  The 

Legislature’s broad power regarding public schools includes the discretion 

to determine the types of programs, like charter schools, that further 

education in the State. (Wilson v. State Board of Ed. (1999) 75 Cal.App.4th 

1125, 1134-1135.)  Indeed, the Legislature created charter schools and did 

so explicitly to “[p]rovide vigorous competition within the public school 

system to stimulate continual improvements in all public schools.” (§ 

47601, subd. (g).)     

AUHSD’s cited reference to a district’s “sovereignty” in California 

School Bds. Assn. v. State Bd. of Education (2010) 186 Cal.App.4th 1298, 
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1321 is not law, and conflicts with authority on this issue.19 (See e.g., Cal. 

Const., art. IX, § 5; Wilson, supra, 75 Cal.App.4th at 1134-1135.)  Further, 

California School Bds. Assn. is distinguishable as it dealt specifically with 

the SBE’s process of authorizing a statewide benefit charter under section 

47605.8. (California School Bds. Assn., supra, 186 Cal.App.4th at 1305.)  

Also, it did not involve a nonclassroom-based school, or the geographic 

restrictions governing such programs. (Id. at 1310.)  In California School 

Bds. Assn., the court held that the SBE failed to make the correct findings 

in approving a statewide charter. (Id. at 1318; § 47605.8.)  This is not the 

issue presented in this case.    

And directly contrary to AUHSD’s claims of sovereignty over 

students in its boundaries, a number of entities share in the responsibility of 

providing public education to students in AUHSD’s boundaries, including 

other school districts, county offices of education, the SBE, and charter 

schools. (See e.g., § 1980 et seq.; § 35000 et seq.; § 47600 et seq.)  

Multiple schools not governed by AUHSD can operate within its 

boundaries, including other school district’s schools (§ 17217), a 

classroom-based charter school operating outside its authorizing district (§§ 

47605, subd. (a)(5) and 47605.1, subd. (d)), a countywide charter school (§ 

                                              

19 In California School Bds. Assn. the reference to “sovereignty” was a 
quote from the Senate Finance Analysis of Assembly Bill No. 1994, and the 
appellate court did not find that such so-called sovereignty exists in law.  
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47605.6), a statewide charter school (§ 47605.8), a nonclassroom-based 

charter school (§ 47605.1, subd. (c)), a county direct charter school (§ 

47605.5), private schools, and a charter school in partnership with certain 

state-supported organizations like Youth Build programs, job corps, etc. (§ 

47605.1, subd. (g).) Therefore, AUHSD does not have “sovereignty” or a 

proprietary interest over the students within its boundaries. (2 JA 561:11-

562:10 (Tab 65).)   

v. AUHSD Relies Upon Properly Excluded Evidence 
of So-Called Administrative Interpretation that 
Does Not Even Support its Position.  

In support of its argument that section 47605.1, subd. (c) precludes 

in-county resource centers, AUHSD cites to an improper, unauthenticated, 

and hearsay correspondence purportedly from the CDE that was correctly 

excluded by the trial court. (AB, pp. 37-38; 3 JA 769-774 (Tab 68); 5 JA 

1120:8-12 (Tab 79); 6 JA 1378 (Tab 98).)  This evidence should not be 

considered by this Court as it was properly excluded below, and AUHSD 

has not, and cannot, establish prejudicial error as the evidence does not 

even support its position. (Code Civ. Proc., § 475; Evid. Code, § 354; Pool, 

supra, 42 Cal.3d at 1069.)  Appellate courts will not “act as counsel for 

appellant by furnishing a legal argument as to how the trial court’s ruling 

was prejudicial.” (Century Surety Co. v. Polisso (2006) 139 Cal.App.4th 

922, 963.) 
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The purported CDE correspondence is not an official interpretation 

and simply provides that, “[t]here does not appear to be any specific 

statutory right to this placement.”  This statement only confirms SSHS’s 

position that the law is silent on in-county resource centers.  Moreover, the 

unsubstantiated correspondence does not support the prohibition on in-

county resource centers, and instead takes an ambivalent position with 

respect to a school district’s responsibilities as demonstrated through the 

use of the terms “behoove” and “to be certain[,]” and reads requirements 

into the law that exist nowhere in statute. (See Yamaha Corp. of America v. 

State Bd. of Equalization (1998) 19 Cal. 4th 1, 12 [value of interpretation is 

“fundamentally situational”].)  This Court should not consider the improper 

evidence, but even assuming that the correspondence was improperly 

excluded, it does not provide support for AUHSD’s interpretation. (Code 

Civ. Proc., § 475; Evid. Code, § 354.)  

IV. Public Policy Supports In-County Resource Centers Like the 
Cottonwood Resource Center.  

 AUHSD argues that public policy supports the so-called “equitable 

application of the Act” and that all charter schools should be forced to seek 

a local charter or otherwise be prevented from operating in the District’s 

boundaries. (AB, p. 43.)  Under AUHSD’s argument, SSHS would have to 

seek an individual charter to locate the Cottonwood Resource Center in the 

District.  But the Cottonwood Resource Centers is not financially viable as 
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a stand-alone charter school with an enrollment of only twenty students. (4 

JA 926:25 (Tab 74); 3 JA 620:13-14 (Tab 67).)  Thus, AUHSD’s claims 

that in-county resource centers are not allowed results in independent study 

students being denied accessible educational resources to assist in the 

completion of their curriculum, an outcome in conflict with section 51746. 

AUHSD ignores that the Legislature has specifically distinguished 

the facilities of classroom and nonclassroom-based programs, and that these 

facilities are treated differently under the Act and encouraged under the 

law. (§§ 47605.1, subd. (c), (d); 51746.)  Had the Legislature intended to 

apply the same geographic restrictions to all charter school facilities, it 

could have done so.  But a reading of the applicable statutes reveals that the 

Legislature did not choose to limit a nonclassroom-based charter school’s  

ability to serve the needs of its student population in-county or in adjacent 

counties. (§§ 47605, subd. (a)(1), 47612.5, subd. (e), 47605.1, subd. (c), 

(d).)  As correctly found by the trial court, the general public policy 

arguments that AUHSD makes are not supported by the statutory scheme or 

legislative intent of the statutes at issue. (6 JA 1390 (Tab 98).)       
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A. The Geographic Restrictions Facilitate Oversight, and the 
Legislature Found That Effective Oversight Can Occur in 
the County and Adjacent County in Which a Charter 
School Is Authorized.  

Charter schools are operated independently from the school district 

structure, but are subject to public oversight. (California School Bds. Assn., 

supra, 186 Cal.App.4th at 1305; Wilson, supra, 75 Cal.App.4th at 1137-

1142; see §§ 47601, 47615, subd. (a)(2).)  Chartering authorities must 

monitor a charter school’s fiscal condition and academic performance, visit 

the school, and are authorized to investigate whenever grounds for concern 

arise. (§§ 47604.32, 47604.33, 47604.4, 47604.5, 47605, subd. (k), 47607, 

subd. (a).)  In turn, charter schools must respond promptly to any 

reasonable inquiries from public officials charged with such oversight, 

provide certain reports to the granting agency on a regular basis, and seek 

renewal of its charter every five years. (§ 47604.3.)   

Thus, the public policy of oversight is provided for in the Act, and 

while geographic restrictions were intended to facilitate such oversight by 

placing charter schools closer to their authorizing entity, an authorizer’s 

oversight responsibilities exist regardless of the location of the facilities of 

the charter school. (Ibid.)  The Legislature has found that oversight can 

effectively occur of facilities located in adjacent counties. (§ 47605.1, subd. 

(c).)  Therefore, it is clear that effective oversight can certainly occur when 
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the facilities are located closer to the authorizer in the same county as the 

granting agency.  

 Without any support, AUHSD claims that the geographic 

restrictions in the Act were added to check the growth of charter schools so 

as to facilitate oversight. (AB, pp. 44-45.)  But the limitation on the growth 

of charter schools is already provided in section 47602, which provides an 

annual cap on the number of authorized charter schools in the state.  There 

is no support for AUHSD’s claim that the geographic restrictions were 

intended to limit the growth of charter schools.       

AUHSD poses the question of what prevents a charter school from 

opening “five, ten or even one hundred resource centers?” (AB, p. 45.)  

What drives the establishment of resource centers, like the Cottonwood 

Resource Center, is student demand. (4 JA 924:21-28 (Tab 74).)  Therefore, 

unless there is demand, a charter school will not establish, as AUHSD 

claims, one hundred resource centers.  Again, had the Legislature wanted to 

limit the number of resource centers, it could have provided for such a 

limitation in the statute.  But it did not.  AUHSD continues to read 

limitations into the statute that do not exist and have no support.  While 

AUHSD emphasizes oversight, it fails to explain how oversight is hindered 

by multiple resource centers. (AB, p. 46.)  Indeed, SSHS has multiple 

resource centers and there is no evidence of improper oversight in the 

record before this Court.        
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B. Charter Schools Are Intended to Create Competition in 
the Public School System.  

The Legislature is charged with providing public education in 

California.20 (Cal. Const., art. IX, § 5.)  Traditionally, the provision of 

public education was done through the establishment of school districts, 

which, like charter schools, are created and delegated authority to provide 

public education by the Legislature. (Wilson, supra, 75 Cal.App.4th at 

1134-1135; § 35160 et seq.)  By passing the Act, the Legislature 

authorized the creation of charter schools to “provide opportunities for 

teachers, parents, pupils, and community members to establish and 

maintain schools that operate independently from the existing school  

district structure, as a method to” improve public education by promoting 

innovation, choice, accountability, and vigorous competition throughout 

the entire public school system. (§ 47601; United Teachers of Los Angeles 

v. Los Angeles Unified School Dist. (2012) 54 Cal.4th 504, 521.)     

Charter schools are initiated by submitting a petition to the 

chartering authority, generally the governing board of a public school 

district, but occasionally a county board or the State Board of Education. 

(§§ 47605, 47605.5, 47605.6, 47605.8.)  The Act encourages the granting 

of charters and section 47605, subd. (b) specifically provides that “[i]n 

                                              

20 Thus, the Legislature, and not school districts have plenary power over 
public education. (Cal. Const., art. IX, § 5; see AB, p. 46.) 
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reviewing petitions for the establishment of charter schools pursuant to 

this section, the chartering authority shall be guided by the intent of the 

Legislature that charter schools are and should become an integral part of 

the California educational system and that establishment of charter 

schools should be encouraged.  The governing board of the school district 

shall grant a charter for the operation of a school under this part if it is 

satisfied that granting the charter is consistent with sound educational 

practice.” (§ 47605, subd. (b), emphasis added; see also § 47601.)   

Charter schools are fiscally part of the public school system and are 

eligible equally with other public schools for a share of state education 

funding. (§§ 47612(a), 47615(a), 47630 et seq.)  This results, as  

demonstrated here, in a tense relationship with school districts.  

“Obviously charter schools are not in opposition to the public school  

system. On the contrary, they are a part of that system.” (Wilson, supra, 

75 Cal.App.4th at 1139.)  Nonetheless, “charter schools compete with 

traditional public schools for students, and they receive funding based on 

the number of students they recruit and retain….” (Wells v. One2One 

Learning Foundation (2006) 39 Cal.4th 1164, 1203-1204.)  Thus, 

AUHSD’s concern about competition and the loss of students to SSHS, 

which clearly motivates this litigation, is specifically intended by the Act. 

(§ 47601, subd. (g).)  Instead of competing as the law intended, AUHSD 

seeks to shut its competition down.  
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If as claimed by AUHSD, the Legislature intended a school district 

to determine all educational programs in its boundaries, the Legislature 

would not have allowed numerous types of schools to operate within the 

district that it does not approve or oversee. (See e.g., §§ 17217, 47605, 

subd. (a)(5), 47605.1, subd. (d), 47605.6, 47605.8), 47605.1, subd. (c), 

47605.5, 47605.1, subd. (g).) Therefore, public policy does not support 

school districts’ exclusive control over education in its boundaries.     

CONCLUSION 
 

As correctly found by the trial court, the Legislature distinguishes 

charter school facilities used for nonclassroom-based and classroom-based 

programs, and treats these facilities differently for purposes of the Act’s 

geographic restrictions.  The laws AUHSD seeks to apply to SSHS and the 

Cottonwood Resource Center are inapplicable.  Therefore, SSHS 

respectfully requests that this Court affirm the Judgment.  
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