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INTRODUCTION 

This case concerns a school district's unreasonable refusal 

to implement a duly-enacted State law allowing parents to 

improve their children's education. Faced with an education 

crisis of dramatic proportions, the California Legislature enacted 

the Parent Empowerment Act to enable parents to force change 

at failing schools. Yet when a group of determined parents at the 

Palm Lane Elementary School sought to transform Palm Lane 

into a charter school, as the Act allows, they were met by an 

Anaheim City School District bent on finding any way to deny the 

parents' petition. After a six-day trial, the Superior Court 

correctly determined that the School District's rejection of the 

petition was "procedurally unfair, unreasonable, arbitrary and 

capricious," and that judgment should be affirmed. 

It is hard to overstate how seriously the School District 

departed from the Act in denying the parents' petition. The 

District took the untenable position that Palm Lane was not 

subject to the Act when, as the Superior Court found, it "clearly" 

was. The District claimed that the parents' petition was deficient 

for failure to identify the lead parent petitioners when, as the 

Superior Court found, the parents submitted a list of those lead 



petitioners while the District "manufactured a continuing state of 

ignorance as to the lead person identities." The District claimed 

that the petition did not inform signing parents of the change 

sought by the petition, yet (to give just one example) the petitions 

themselves unequivocally stated that "This is a Petition . . . to 

transform PALM LANE ELEMENTARY SCHOOL ... into an 

independent charter school using the RESTART MODEL." The 

District also claimed the parents had not obtained 50% of the 

signatures required under the Act, when, in fact, the District 

utilized a signature verification process that "was unreasonable, 

unfair and incomplete," which excluded valid signatures that put 

Palm Lane parents over the 50% threshold. This was not a 

District attempting to comply with the Act, but one attempting to 

evade the Act at every turn. 

The District claims in its brief that "[t]he issues presented 

by this appeal do not involve the importance of parent 

involvement in the education of their children or importance of 

parent rights to utilize those laws that facilitate their 

involvement." But that is precisely what this case involves. The 

District may not like the Parent Empowerment Act, but it has no 

choice but to follow it. The judgment of the Superior Court 
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should be affirmed and a writ of mandate should issue requiring 

the District to convert Palm Lane to a charter school. 

FACTS AND PROCEDURAL BACKGROUND 

A. California's Parent Empowerment Act 

In 2010 and in a widely-acclaimed bi-partisan effort, the 

California State Legislature and Governor Arnold 

Schwarzenegger gave the parents of California a powerful tool to 

secure a better education for their children: the Parent 

Empowerment Act. See Cal. Educ. Code § 53300 et seq. Also 

known as the "Parent Trigger," the premise of the Act is that 

parents should be able to force change at their children's schools 

when those schools are failing. 

The Act enables parents to improve their children's schools 

in classic democratic fashion: by obtaining enough votes of other 

parents at the school. Specifically, if "at least one-half of the 

parents or legal guardians of pupils attending the [subject] school 

... sign a petition requesting the local educational agency to 

implement one or more of the four interventions identified" in the 

statute, the Act requires that the school district implement the 

3 



requested intervention. Cal. Educ. Code § 53300; see also id. 

§ 53202(a) (identifying the intervention options). 1 

The four intervention options are: (1) the "turnaround 

model" (i.e., replacement of school leadership and staff), 5 Cal. 

Code Reg. § 4803; (2) the "restart model" (i.e., transfer of school 

management to an outside operator such as a charter network), 

id. § 4804; (3) "school closure" (i.e., outright closing of a school 

and re-allocation of students to better-performing schools), id. 

§ 4805; and (4) the "transformation model" (i.e., various measures 

for improving professional development and teacher incentives), 

id. § 4806; see also Cal. Educ. Code § 53202(a). 

If the parents obtain a sufficient number of signatures, "the 

local educational agency shall implement the option requested by 

the parents." Cal. Educ. Code § 53300 (emphasis added). The 

only exception to this mandatory duty is if a school district after 

"a regularly scheduled public hearing" makes "a finding in 

1 Both the Act and its implementing regulations refer to school 
districts as "local educational agencies," or LEAs. This brief will 
refer to the District's brief as "LEA Br." References to the Joint 
Appendix are by volume and page number, i.e., JA volume:page 
number(s). For the Court's convenience, attached as an Appendix 
to this brief are the primary statutory and regulatory provisions 
cited. 
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writing stating the reason it cannot implement the specific 

recommended option and instead designates in writing which of 

the other options ... it will implement in the subsequent school 

" Td 2 year. 1.1 • 

In order for parents to pursue intervention under the Act, 

their children's school must be subject to the Act. The Act 

provides that it covers "[1] any school not identified as a 

persistently lowest-achieving school under Section 53201 which, 

[2] after one full school year, is subject to corrective action 

pursuant to ... the federal Elementary and Secondary Education 

Act ... and [3] continues to fail to make adequate yearly progress 

[("AYP")], and [4] has an Academic Performance Index score of 

less than 800." Cal. Educ. Code § 53300. Requirements [2] - [4] 

reflect various metrics for determining the performance of a 

school based on objective measurements of assessment, such as 

testing scores. 

2 The Act also provides that "[a] local educational agency shall 
not be required to implement the option requested by the parent 
petition if the request is for reasons other than improving 
academic achievement or pupil safety." Cal. Educ. Code § 53303. 
This provision is not at issue here. 
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The Act was an extraordinary innovation both in California 

and in public education law more generally. For years California 

has labored under an achievement gap that had "not improved 

enough to . . . provide students with the education and life 

opportunities necessary to a secure future." See Cal. Bd. of 

Education, Finding of Emergency, Open Enrollment Act, July 

2010. With the Parent Empowerment Act, California enacted a 

"historic and sweeping reformD" to demonstrate its "read[iness] 

to implement bold reforms in education" and to "chang[e] the 

culture at the local level to allow parents a greater role in their 

children's education." Gov. A. Schwarzenegger's Signing 

Statement, S. Journal, 5th Extraordinary Sess., at 46-4 7 (Ca. 

Jan. 12, 2010); see also id. ("This legislation reflects a historic and 

visionary step in improving California's schools."); Sen. 3d 

Reading Analysis of Sen. Bill No. 4 (2009-10 5th Ex. Session) 

(explaining that the bill was part of a plan for "turning around 

low-performing schools"). 

Since California passed the Act in January 2010, various 

other States have adopted similar laws giving parents the power 

to direct change at underperforming schools. See Ind. Code § 20-

24-11-1; La. Rev. Stat. Ann. § 17:10.5F; Miss. Code Ann. § 37-28-
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15; Ohio Rev. Code Ann. §§ 3302.042, 3302.12; Tex. Educ. Code 

Ann. § 39.107(e-2). California's Act is thus at the forefront of a 

modern education reform movement that puts parents in the 

driver's seat when it comes to their children's education. 

Indeed, building on California's lead, Congress recently 

enacted the Every Student Succeeds Act, Pub. L. No. 114-95, 129 

Stat. 1802 (2015), which specifically recognizes (and funds) 

programs that integrate parents into the management of their 

children's schools. (§ 1010), Part E; see also id. § 4501(2) 

(expressing Congress's commitment to "strengthening 

partnerships among parents, teachers, school leaders, 

administrators, and other school personnel in meeting the 

educational needs of children and fostering greater parental 

engagement"). 

B. The Board of Education's Implementing 
Regulations 

The California Board of Education has adopted regulations 

to guide parents' exercise of their rights under the Act. See 5 Cal. 

Code Reg. § 4800 et seq. As relevant here, these regulations set 

forth rules for the content of parent petitions and a school 

district's review of petitions and verification of parent signatures. 
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Section 4802 of Title 5 governs the content of the petition 

and sets forth various items that a petition must include. See 5 

Cal. Code Reg. § 4802. Among these is "[a] description of the 

requested intervention using the language set forth in [the 

regulations], without omission to ensure full disclosure of the 

impact of the, intervention." Id. § 4802(a)(5). The regulations 

further provide that "[a]t the time of submission the petitioners 

shall submit a separate document that identifies at least one but 

no more than five lead petitioners with their contact 

information." Id. § 4802.05(c). 

"Upon receipt of the petition," the "LEA may make 

reasonable efforts to verify that the signatures on the petition can 

be counted consistent with these regulations." Id. § 4802.1(b). 

The school district is not required to do this; the verification 

process is permissive. But if the school district does engage in 

signature verification, the regulations make clear that the school 

district "shall not invalidate the signature of a parent or legal 

guardian of an eligible pupil on a minor technicality assuming 

the parent or legal guardian is entitled to sign it." Id. The 

regulations also provide that the district "shall make a good faith 

effort to contact parents or guardians when a signature is not 
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clearly identifiable." Id. The regulations impose varwus 

requirements on the school district to consult with the lead 

petitioners when signatures cannot be verified, with a view to 

verifying those signatures. Id. § 4802.1(£) ("The identified lead 

petitioners for the petition shall be consulted.") (emphasis added); 

see also id. §§ 4802.1(h)-(i). 

The regulations carefully prescribe the actions a school 

district may take in response to a petition. If the school district 

discovers any "discrepancy or problem with a submitted petition," 

it must notify the lead petitioners and request "assistance and 

clarification." Id. § 4802.1(i). The school district may return a 

petition only if it "determines any of the following": (1) "[o]ne half 

of the parents or legal guardians of [eligible pupils] have not 

signed the petition"; (2) "[t]he school named in the petition is not 

a subject school"; or (3) the "petition does not substantially meet 

the requirements specified in section 4802." Id. § 4802.1(g). 

The California Department of Education placed great 

emphasis on the regulatory term "substantially." "Substantial" 

compliance was chosen over perfect compliance in order "to 

prevent petitions from unfairly being rejected based upon minor 

technicalities and frustrating the intent of the Parent 
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Empowerment statutes." RJN Ex. A at 4 (California Dep't of 

Educ. Final Statement of Reasons) (Sept. 8, 2011), available at 

http://www.cde.ca.gov/BE/ag/ag/documents/sbeagenda092011 v2.p 

df. 3 In addition, if a petition is returned due to insufficient 

signatures, the regulations provide for an optional resubmission 

process "with verified signatures as long as no substantive 

changes are made to the petition." 5 Cal. Code Reg. § 4802.1(j). 

If the school district does not return the petition, it must 

reach a final disposition within 45 days, and that final disposition 

must "state that the LEA will implement the recommended 

option or include the written finding stating the reason it cannot 

implement the specific recommended option and designating 

which of the other options it will implement." Id. § 4802.1(1). As 

relevant here and in the case of a "restart model" intervention, 

the regulations set forth various guidelines for transitioning to 

charter school management. Id. § 4802.2. 

3 Appellees have requested judicial notice of these regulatory 
materials in the attached Request for Judicial Notice. The 
relevant portion is located at RJN Exhibit A at page 4. 
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C. Parents Seek Change At Palm Lane 

Palm Lane is an elementary school in the Anaheim City 

School District in Anaheim, California. Although it is located 

just miles from Disneyland, it could not be more worlds away. 

Palm Lane students are predominantly lower-income and 

for the most part English is their second language. See JA 2:474; 

see also LEA Br. 10 (noting that "the vast majority" of Palm Lane 

students are "poor" and "minorit[ies]"). As of late 2014, "half of 

the 750 students classified as from low-income families. About 85 

percent are Latino, and 60 percent are classified as 'English 

learners."' JA 9:2393. 

Palm Lane is among the lowest-performing schools in 

California, ranking in the bottom 20% of elementary schools 

statewide. JA 9:2338; see also 10:2613. For over a decade Palm 

Lane has been classified by the State as a failing school, more 

than five times as long as the minimum number of years to 

qualify for Parent Empowerment Act reform. JA 2:340. Over 

that time, the school persistently failed to make Adequate Yearly 

Progress in the areas of English-language arts and math. See JA 

2:340, 2:341, 2:343-47. When tested in 2013, 50% of sixth graders 

were not proficient in English-language arts and 49% were not 
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proficient in math. JA 2:335. School-wide, 62% of the students 

at Palm Lane were not proficient in English-language arts, and 

4 7% were not proficient in math. JA 2:337. A stunning 67% of 

fifth graders were found to be below proficient in science. JA 

2:336. 

Evidence the parents submitted underscored that the 

problems with Palm Lane did not end with test scores. Prior to 

the submission of the petition, "[t]eachers mainly only taught 

math and language arts," whereas "[h]istory [wa]s rarely taught 

until sixth grade" and "there was also no science taught at [the] 

school." JA 2:364; see also JA 2:408 ("Palm Lane doesn't seem to 

teach as many subjects as other schools."); JA 2:409 ("[T]here is a 

big difference between the academics at Palm Lane and the 

academics at schools in other districts nearby."). 

Parents repeatedly cited the lack of homework. E.g., JA 

2:408 ("By not assigning work to do at home, I think that the 

school is not teaching the students responsibility and not helping 

reinforce what they learn in class."). One parent recounted how 

when her son was in second grade "the teacher paid no attention 

to the children's school work, including homework. Children 

would be told to correct each other's homework." JA 2:364. 
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When he reached fourth grade, "[t]he homework stopped ... 

altogether. For two years now [he] has not had any homework at 

all." Id. Parents have also stated that the library lacks adequate 

books and technology: "[O]nly four small aisles of books are 

stocked .... [and] the selection of books is very poor." JA 2:364. 

In May 2014, the District dismissed Palm Lane's principal, 

Roberto Baeza. JA 2:414. Since Dr. Baeza's dismissal, four 

different principals have been installed at Palm Lane. Id. 

During this tumultuous period, parents have described the school 

as "disorganized," "a disaster," and "out of control." Id. Parents 

began petitioning the District to bring Dr. Baeza (and some 

stability) back to the school, but they were ignored. JA 2:391, 

2:414; RT 29:11-18. This was consistent with school officials' 

refusal to address problems at Palm Lane. See, e.g., JA 2:391 

("The school board offered Palm Lane parents no substantive 

response to their requests. No member of the board expressed 

any intention to address the parents' concerns."); JA 2:414 ("We 

even protested, but the District never responded. Nobody paid 

attention to our concerns."). 

Frustrated with the school's chronic low performance and 

alarmed by an administration in disarray, the parents realized 
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they had to take matters into their own hands. The parents thus 

started a campaign to bring much-needed change to the school. 

JA 2:391-92. The parents sought assistance from the California 

Center for Parent Empowerment ("CCPE"), a non-profit 

organization dedicated to aiding public school parents 1n 

understanding and using the Parent Empowerment Act. Id. 

Retired State Senator Gloria Romero-the author of the Parent 

Empowerment Act-is CCPE's director and was heavily involved 

in the efforts at Palm Lane. JA 2:369-70, 2:391. 

To build support for change at Palm Lane, parents met 

various times in the park adjacent to the school to discuss their 

options, and then went door to door, talking to other parents 

about the Parent Empowerment Act. JA 2:365, 2:392, 2:414; RT 

30:14-21. A group of eight "Parent Leaders," including the five 

Lead Petitioners-Cecilia Ochoa, Magdalena Parades (also 

known as Magdalena Romero), Marlene Gaytan, Mayra 

Cervantes, and Geronimo Gaytan-were carefully trained in the 

requirements of the Act. JA 2:371; RT 41:11-16. This training 

was conducted by Excellent Educational Solutions, a consulting 

organization retained by the CCPE to help facilitate the petition

gathering process. JA 2:369. The CEO of Excellent Educational 
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Solutions, Alfonso Flores, a decorated former Green Beret and 

former school principal with experience in conducting parent 

empowerment petition drives, took the lead in training the 

parents and compiling signatures. JA 2:369-374; RT 95:2-96:25. 

Parents who gathered signatures informed each parent 

who signed the petition about the implications of a successful 

petition and the charter school "restart model" that was being 

sought. JA 2:371; RT 100:25-101:15. Each petition packet 

contained: an opening letter explaining the petition and the 

parents' concerns about Palm Lane; statistics regarding Palm 

Lane's academic performance; a copy of the petition signature 

page; a page describing the restart model using the exact 

language from Section 4804 of the Act's regulations; and a fact 

sheet addressing rumors surrounding charter schools, the 

petition, and the impact it would have on Palm Lane. See RT 

107:2-16. The signature page clearly stated that "This is a 

petition of Parents ... to transform PALM LANE ELEMENTARY 

SCHOOL in the ANAHEIM CITY SCHOOL DISTRICT into an 

independent charter school using the RESTART MODEL." JA 

2:531. The signature page also required the affirmation that "By 

signing below, I understand that (1) this is a petition to 
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transform Palm Lane Elementary School . . . using the Restart 

Model of the Parent Empowerment Law." JA 2:531. 

The School District sought vigorously to discourage parents 

from signing the petition. On December 9, 2014, the District 

blasted out a phone message to every family in the District 

warning parents that signing the petition could "force the closure 

of a school; and ... result in a complete change in the faculty and 

staff." JA 2:349-50. The message went on to caution parents 

about "aggressive petition gatherers" and told them to be 

"careful" about signing petitions. Id. The District sent a letter 

the next day inaccurately claiming that petition gatherers were 

"promising free iPads and tutoring for students in exchange for a 

signature." JA 4:928. Dr. Linda Wagner, the District's 

Superintendent, signed this letter even though she "d[id] not 

have that evidence." RT 538:6-7. The District later conceded 

that these allegations lacked "sufficient evidence." JA 4:987. 

For its part, the District's teachers' union distributed 

literature encouraging union members to dissuade parents from 

signing petitions. Urging members to "[b]e aware" and "vigilant" 

about "activists" pursuing petitions under the Act, union 

newsletters coached members not to "directly" tell parents to "not 
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sign" the petition, because such a statement "is against the law." 

JA 1:159. Instead, the newsletter advised members to skirt the 

law by telling parents, "If I were a parent at this school, I 

wouldn't sign the petition." Id. 

Despite the School District's active resistance, the parents 

gathered signatures on behalf of 488 Palm Lane students. JA 

4:999. On January 14, 2015, and with the support of the parents 

of nearly 70% of the students at Palm Lane, id., the parents 

submitted their petition to the District, confident they would soon 

change Palm Lane for the better. 

D. The School District Rejects The Parents' 
Petition 

Before the petition was even received, the District began 

seeking outside assistance to find ways to reject the parents' 

petition. In late 2014, the District hired a public relations firm to 

engage with local newspapers and ensure that the District's 

views about the petition were being made public. RT 482:14-20. 

The District also retained a law firm prior to receiving the 

petition because it anticipated the petition would result in 

litigation. RT 509:5-8. The day before the parents delivered the 

petition, Mary Grace, the District's assistant superintendent, 
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emailed the Association of California School Administrators with 

the subject line: "Parent Empowerment happening in ACSD 

tomorrow HELP!" JA 10:2435-2441. A representative from the 

Association "strongly encourage[d]" the District to "read the 

parent trigger regulations regarding parent signature verification 

word for word. It was carefully crafted." JA 10:2436. 

After receiving the petition, the District followed this 

advice and began a process to verify the petition signatures. It 

turned to a "substitute office assistant," Evelyn Gutierrez, to 

carry out this important task. See RT 197:20-22. Ms. Gutierrez 

was a temporary employee who ordinarily handled 

administrative tasks like data entry and who had no pnor 

experience verifying signatures or examining handwriting. RT 

198:8-10, 210:10-15. Ms. Gutierrez was neither shown nor told 

about the regulations regarding the verification of signatures, RT 

208:7-17; was given no written procedures to follow, RT 255:19-

21; and was effectively unsupervised by District personnel, RT 

256:3-22. 

Ms. Gutierrez's method for verifying signatures involved 

such questionable practices as calling parents to verify signatures 

on only two days during the 40-day review process, and then only 
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during normal working hours, thus making it less likely that she 

would reach them. RT 204:21-26, 288:12-26, 309:18-21. Ms. 

Gutierrez did not count these parents' signatures if she could not 

reach them after two calls. RT 203:8-11. Neither Ms. Gutierrez 

nor anyone at the District ever contacted the lead petitioners or 

the organizations supporting them to seek their assistance with 

signature verification. Ultimately, Ms. Gutierrez claimed she 

could only verify 355 of the 488 petition signatures, which was 12 

signatures short of the 50% threshold necessary to force change 

at Palm Lane. See RT 202:3-11. 

On February 19, 2015 the District formally rejected the 

parents' petition. JA 4:982-988. Along with its determination 

that the petitioners had not reached the 50% threshold, the 

District found that (1) Palm Lane was not a "subject school" 

under the Act; (2) the submission was deficient because it did not 

identify the lead petitioners; and (3) the petition signature pages 

were deficient because they did not contain a regulatory 

description of the requested intervention. JA 4:982-988. This 

decision made no mention of resubmission, but rather stated that 

the "Petition is materially non-qualifying and is rejected as 

insufficient." JA 4:988. 
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Soon after hearing the news, the lead petitioners and 

several individuals working on their behalf began efforts to figure 

out why the petition had been rejected. Among other things, the 

lead petitioners re-delivered a list of their names to the District 

and attempted to get the District to reveal its reasonmg for 

rejecting signatures on behalf of 133 students. See, e.g., JA 

2:357-58. Despite clear regulatory requirements to provide these 
" 

reasons, the District agreed to give the parents only the names of 

the 12 students for which it deemed signatures to be "unverified," 

that is, neither validated nor affirmatively invalidated. See JA 

2:358. 

After substantial back and forth in which the District 

refused to provide answers, the District claimed there "may have 

been some confusion about whether the actions of the District 

constituted a 'final action,"' and offered to extend the 

resubmission period until 60 days from the date of the letter, or 

until May 18, 2015. JA 1:89. Lacking the information necessary 

to decide whether to resubmit the petition, the parents accepted 

this extension on April 9, 2015. JA 2:362. 
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E. Proceedings And Ruling Below 

The very next day, however, the District took the 

extraordinary step of suing the parents to seek a declaratory 

judgment that Palm Lane was not a "subject school" under the 

Act. JA 13:3287. Several days later, the parents filed a cross

complaint and a petition for writ of mandate commanding the 

School District to accept their petition. JA 1:1 - 2:422. 

Expedited proceedings took place in the Superior Court, 

leading to a six-day trial in June 2015. Mter hearing testimony 

from various witnesses, including parents, persons involved in 

the petition process, and school administrators, the Superior 

Court on July 16, 2015 ruled for the parents, granting the writ of 

mandate, ordering the School District to "accept the Parent 

Trigger Petition submitted on January 14, 2015" and "[a]llow 

Petitioners to immediately begin the process of soliciting and 

selecting charter school proposals." JA 13:3258. 

In its opinion, the Superior Court rejected all of the 

District's arguments, finding the District's rejection of the 

petition "to be procedurally unfair, unreasonable, arbitrary, and 

capnc10us." JA 13:3252. The Superior Court held that the 

parents had exhausted their administrative remedies because the 
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School District on February 19, 2015 had "rejected the Petition." 

ld. The Superior Court likewise held that Palm Lane "[c]learly" 

was a "subject school" under the Act. JA 13:3252-53. In doing so, 

it rejected the District's argument that Palm Lane was exempted 

from the Act by virtue of the federal waiver of responsibility for 

calculating AYP during California's transition to new Common 

Core standards. The court explained that California's temporary 

waiver from A YP determinations "did not provide a safe harbor 

against parents utilizing the Act . . . . Instead, it froze those 

schools and districts in their status based on prior measured A YP 

results." JA 13:3253. Based on those results, "[t]he evidence 

clearly establishes that Palm Lane failed to make adequate 

yearly progress." ld. 

The Superior Court then rejected the District's vanous 

technical arguments about the parents' alleged non-compliance 

with the petition and signature requirements. JA 13:3253-58. 

Starting first with the identification of the lead petitioners, the 

Superior Court found there was "contradictory" evidence 

concerning whether the parents had submitted a separate 

document identifying the lead petitioners, with the parents 

saying it was provided and the school officials saying "they never 
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got it." JA 13:3253. But "[a]fter considering all the evidence" the 

Superior Court "[r]esolved this issue in favor of the Petitioners," 

finding "the testimony of Alfonso Flores to be persuasive and he 

to be the most credible witness on this issue, and probably in the 

entire case." Id. Mr. Flores had testified that he and his team 

compiled the submitted binder, prepared the lead petitioner 

sheet, and ensured that the binder contained that sheet prior to 

submission to the school district. RT 125:25-126:14; 128:5-22; 

148:13-26; 152:3-9. 

The Superior Court also faulted the School District for 

"doing absolutely nothing to determine who the lead petitioners 

were," despite numerous opportunities to do so. JA 13:3254. 

Given the information provided to the School District about the 

petition and the District's interactions with various persons 

involved in the petition, the District's "claimed ignorance of the 

identity of the lead parents and ignorance as to how to learn their 

identity (feigned and contrived ignorance in the Court's view) is 

unreasonable." JA 13:3254. 

Turning next to whether the parents' petition had properly 

included the regulatory definition of the restart intervention 

model, the Superior Court held that the parents "substantially 
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complied with the requirements of' 5 Cal. Code Reg. § 4802(a)(5) . 

JA 13:3256. While "the required regulatory materials were not 

attached" but instead "enclosed with the packet," "[t]he evidence 

convinces the Court that the necessary and required information 

was provided to the petition signer and discussed with them by 

the signature gatherers." Id. 

Turning finally to whether the parents had obtained the 

required signatures, the Superior Court held that the 50% 

threshold was met and that the School District's signature 

verification process "was unreasonable, unfair and incomplete." 

Id. The School District had deputized Ms. Gutierrez, a 

"temporary employee," to verify the signatures. Id. But she had 

"no training or education about the Act," "was not supervised," 

and "received no written procedures," with the result that "valid 

signed petitions were not counted." JA 13:3257. The District had 

found the parents were short 12 signatures, but the Superior 

Court "independently evaluated" a set of signatures on behalf of 

29 students and "stopp[ed] once a total of 23 additional valid 

signed petitions were established," since "there [wa]s no need to 

go further." JA 13:3258. 
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The Superior Court signed the writ of mandate on July 29, 

2015. JA 13:3265-66. The School District appealed. 

STANDARD OF REVIEW 

Section 1085(a) of the Code of Civil Procedure authorizes a 

trial court to issue a writ of mandate "to compel the admission of 

a party to the use and enjoyment of a right ... to which the party 

is entitled, and from which the party is unlawfully precluded." 

Under section 1085, the trial court reviews an administrative 

action "to determine whether the agency's action was arbitrary, 

capricious, ... unlawful, procedurally unfair, or whether the 

agency failed to follow the procedure and give the notices the law 

requires." Klajic v. Castaic Lake Water Agency (2001) 90 Cal. 

App. 4th 987, 995. Where, as here, "a statute or ordinance clearly 

defines the specific duties or course of conduct that a governing 

body must take, that course of conduct becomes mandatory and 

eliminates any element of discretion." Bullis Charter Sch. v. Los 

Altos Sch. Dist. (2011) 200 Cal. App. 4th 1022, 1035. 

In an appeal of the grant of a writ of mandate, this Court 

"appl[ies] the substantial evidence test to the court's factual 

findings, but independently review[s] its findings on legal issues." 

Farahani v. San Diego Cmty. Call. Dist. (2009) 175 Cal. App. 4th 
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1486, 1491. "The interpretation of a statute is a legal issue 

subject to de novo review," id., as is the question "whether the 

doctrine of exhaustion of administrative remedies applies." 

Defend Our Waterfront v. California State Lands Comm'n (2015) 

240 Cal. App. 4th 570, 580.4 

ARGUMENT 

I. THE SUPERIOR COURT CORRECTLY CONCLUDED 
THAT THE PARENTS PROPERLY EXHAUSTED 
ADMINISTRATIVE REMEDIES 

The parents exhausted "all available, nonduplicative 

[administrative] review procedures," before proceeding in court. 

Coachella Valley Mosquito & Vector Control Dist. v. California 

Pub. Employ't Relations Bd. (2005) 35 Cal. 4th 1072, 1080. The 

parents presented their petition to the District and the District 

rejected it. JA 4:982-88. Reviewing the petition and the 

signatures, the District made written "Findings" that "[t]he 

Petition does not comply with the applicable Statutes and State 

4 The School District contends that it is entitled to deference in 
its review of the parents' submission for compliance with the 
regulations' petition and signature requirements, and that the 
Superior Court erred in considering extrinsic evidence in 
evaluating the district's decision. LEA Br. 39-41. Those 
arguments are incorrect and are addressed below in Section liLA, 
prior to discussing the parents' compliance with the relevant 
requirements. 
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Board of Education Regulations." JA 9:985. The District thus 

concluded that "the Petition is materially non-qualifying and is 

rejected as insufficient." JA 4:988. Nothing in the District's 

decision suggested the decision was anything other than a final 

determination on the petition presented. As the Superior Court 

correctly held, the District "presented [its] case in part on the 

theory that the Petition was returned as allowed under 5 CCR 

Section 4802.1(g)(i) and not rejected. The language used by the 

District's Board plainly says otherwise." JA 13:3252. 

The District's primary argument that administrative 

remedies were not exhausted is that the parents did not take 

advantage of a resubmission process whereby they could submit a 

petition with additional signatures. LEA Br. 20. But the District 

conflates this resubmission process with an administrative 

remedy. The "resubmission opportunity" afforded by the Act's 

regulations is not mandatory and applies only when parents wish 

to submit additional or verified signatures. 5 Cal. Code Reg. 

§ 4802.1(j). In this case, the parents presented their petition and 

the District rejected it. The parents then sought judicial relief 

concerning that same petition. They did all they were required to 

do before proceeding in court. 
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What the District wants is for the parents to have instead 

submitted a different petition with additional information to the 

District for its consideration. The parents were under no 

obligation to do this, believing (as the Superior Court later 

agreed) that the petition they actually submitted satisfied the Act 

and its regulations. To resubmit a petition that the parents 

believed to be already sufficient would be akin to submitting a 

voluntary motion for reconsideration. 5 Cal. Code Reg. 

§§ 4802.05(b), 4802.1(j); see also id. § 4802.1(g) (a petition "may 

be resubmitted"). But such a motion for reconsideration must be 

filed to exhaust administrative remedies only before raising in 

court "matters not previously brought to the agency's attention." 

Sierra Club v. San Joaquin Local Agency Formation Comm'n 

(1999) 21 Cal. 4th 489, 494. The parents did not do this in the 

Superior Court, instead putting before the court the same 

petition they had put before the District. The parents thus 

exhausted administrative remedies. 

In any event, even if the resubmission opportunity were 

somehow part of an administrative process that had to be 

exhausted, the parents were not obligated to pursue it because it 

would have been futile. Where a party "can positively state that 
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the [agency] has declared what its ruling will be on a particular 

case," any failure to exhaust administrative remedies will be 

excused. Coachella Valley Mosquito, 35 Cal. 4th at 1081. 

Whether or not the parents obtained more signatures on the 

petition, resubmitted a list of lead petitioners, or attached to the 

signature pages the restart model language that had been 

provided to parents, the petition still would have been denied 

because the School District was taking the position that Palm 

Lane was not even subject to the Act in the first place. JA 4:985. 

"A party need not pursue administrative remedies when the 

agency's decision is certain to be adverse," Collins v. Woods 

(1984) 158 Cal. App. 3d 439, 442, which is the case here. 

Further proceedings before the District would have also 

been futile because, as the Superior Court's findings establish, 

the District had no interest in working with the parents and was 

actively working against them to find any way to deny their 

petition. As the Superior Court found, "[n]o clearer repudiation 

of a school district's performance could be imagined." JA 13:3254. 

The District "manufactured a continuing state of ignorance as to 

the lead person identities," "did not meet [its] obligations of good 

faith cooperation," and instituted a signature verification process 
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that "was unreasonable, unfair[,] and incomplete." JA 13:3254-

56. It would have been futile for the parents to continue 

pursuing relief from a school district that was fixated on coming 

up with any conceivable basis for denying their petition. 

Finally, it is simply remarkable for the District to claim the 

parents went to court prematurely when it was the District that 

initiated this action by suing the parents. Exhaustion of 

administrative remedies can be waived, see, e.g., Mohler v. 

County of Orange (2007) 157 Cal. App. 4th 121, 135, and surely 

that is the case here, where the District aborted the 

administrative process and filed suit just one day after the 

parents accepted an extension of the resubmission period. JA 

1:4, 41. 

It is well-established that "courts should not allow a party 

to use" the exhaustion requirement "inequitably." Mohler, 157 

Cal. App. 4th at 134. Once the District filed suit, the parents 

were required to allege "any related cause of action" of their own, 

Cal. Code Civ. Proc. §426.30(a), which means a cause of action 

arising "out of the same transaction, occurrence, or series of 

transactions or occurrences as the cause of action which the 

plaintiff alleges in his complaint," id. § 426.10(c). The District 
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cannot invoke the exhaustion requirement as a sword that 

affirmatively prevents the parents from preserving their rights in 

litigation that the School District initiated. 

II. THE SUPERIOR COURT CORRECTLY CONCLUDED 
THAT PALM LANE IS SUBJECT TO THE ACT 

There is no dispute that Palm Lane met three of the four 

criteria for qualifying as a failing school subject to the Parent 

Empowerment Act. LEA Br. 27-37; JA 13:3252. The District 

argues, however, that the remaining requirement is not met: that 

Palm Lane "continues to fail to make adequate yearly progress," 

or AYP. Cal. Educ. Code § 53300. AYP refers to the objective 

measures of achievement that a State must establish to measure 

the progress of its schools under the federal No Child Left Behind 

Act. 20 U.S.C. § 6311(b)(2)(C). As relevant here, California's 

Accountability Plan, approved by the Department of Education, 

requires California to define AYP each year based on school 

targets in four areas relating to testing proficiency and 

participation. JA 12:3036-3037. 

According to the school district, Palm Lane did not 

"continueD to fail to make adequate yearly progress" because, in 

light of changes California was making to its standardized 
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testing, the California Department of Education obtained a one

year waiver from the federal government allowing it not to 

submit AYP determinations for the 2013-2014 school year. LEA 

Br. 28. The District argues that because there happened to be no 

A YP determination in the year immediately preceding the 

parents' petition, the entire Parent Empowerment Act was 

effectively turned off, so that Palm Lane-as well as any failing 

school in California-could not be subject to the Act. This 

"gotcha" argument has no place in the text, structure, or purposes 

of the Parent Empowerment Act. 

When interpreting a statute, "courts must analyze a 

statute's plain language." Olson v. Automobile Club of So. Cal. 

(2008) 42 Cal. 4th 1142, 1151. Nothing in the text of Education 

Code Section 53300 provides that the Act ceases to apply if no 

A YP determination is made for the preceding year. Nor does the 

statute state that the A YP eligibility criterion depends on 

whether California issues an AYP report in the preceding year. 

Rather, as a matter of basic statutory interpretation, the 

phrase "continues to fail to make adequate yearly progress," Cal. 

Educ. Code § 53300, naturally and necessarily refers to whether 

the school failed to make adequate yearly progress in the most 
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recent year in which such an AYP determination was made. 

That is also the import of the implementing regulations, which 

refer to "the release of the annual adequate yearly progress 

report," but which do not specify that the absence of any 

particular year's report will exempt a school from the Act, so long 

as the school had "failed to make adequate yearly progress" after 

the "release" of the AYP report, i.e., the most recent one. 5 Cal. 

Code Reg.§ 4800.1(k). 

As the Superior Court thus correctly held, the temporary 

lack of A YP determination was not a "safe harbor against parents 

utilizing the Act," but rather "froze those schools and districts in 

their status based on prior measured A YP results." JA 13:3253. 

When California obtained a federal wmver for A YP 

determinations in 2014, it is not as though Palm Lane suddenly 

"ma[d]e adequate yearly progress." To the contrary, Palm Lane 

failed to make adequate yearly progress in 2013, the most recent 

existing A YP determination, as well as the year before that. JA 

10:2511, 2517. In fact Palm Lane failed to make adequate yearly 

progress nine times in the previous ten years, JA 10:2449-2517. 

Palm Lane thus "continue[d] to fail to make adequate yearly 

progress." Cal. Educ. Code § 53300. 
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There is no sense in which the California Legislature 

impliedly repealed the Parent Empowerment Act when it made 

changes to California's student testing program. Cal. Educ. Code 

§ 60640(b)(1)(B). "Repeals by implication are not favored, and 

are recognized only when there is no rational basis for 

harmonizing two potentially conflicting laws." Fuentes v. 

Workers' Camp. Appeals Bd. (1976) 16 Cal. 3d 1,7. "This high 

standard of conflict exists because it must be presumed that the 

Legislature had existing laws in mind when it enacted a new 

statute." Chatsky & Assocs. v. Superior Court (2004) 117 Cal. 

App. 4th 873, 877. 

The Parent Empowerment Act can easily be harmonized 

with the Legislature's change to standardized testing: to 

determine whether a school "continues to fail to meet adequate 

yearly progress" under the Act, one can look to the last available 

A YP report. That is how the statute is most naturally read 

anyway. The School District thus misses the mark in pointing to 

"[o]ther legislative changes" to the Academic Performance Index 

rules that supposedly "demonstrate that the Legislature was 

aware that suspension of testing for the 2013-2014 school year 

would affect other laws." LEA Br. 31-32. That the Legislature 
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did not make "legislative changes" to the Parent Empowerment 

Act is not reflective of the fact that the Legislature silently 

wanted the Act to vanish for a year, but that the Legislature 

believed no changes were necessary to ensure its continued 

operation, because as its text indicates, the Act can co-exist with 

the one-year AYP suspension. 

Unsurprisingly, when California's Legislative Counsel 

Bureau was posed the question whether a similar federal waiver 

suspended the Parent Empowerment Act, it answered that 

question in the negative. JA 1:145-53. The Legislative Counsel 

Bureau, a "nonpartisan and nonpolitical entity," is tasked with, 

inter alia, "develop[ing] and exercis[ing], on a nonexclusive and 

nonadvocative basis, expertise m the preparation and 

consideration of legislative measures." Scharabum v. California 

Legislature (1998) 60 Cal. App. 4th 1205, 1226. 

In response to an inquiry from a State Senator, the 

Legislative Counsel explained that: 

[I]t is our determination that the legislative intent in 
enacted section 53300 [the Parent Empowerment 
Act] was to allow parents or guardians of pupils 
enrolled in schools that have been underperforming 
to a certain level and for a certain amount of time the 
power to request specified interventions. It would be 
inconsistent with that legislative intent to conclude 
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that the parents and legal guardians of pupils 
enrolled in such a school are deprived of the remedy 
set forth in section 53300 on the basis that a school 
district has received a federal waiver whose purpose 
is to relieve that district solely from compliance with 
federal performance requirements. JA 1:151. 

California courts have recognized that "[t]he opinion of the 

Legislative Counsel, although not binding on the court, is entitled 

to consideration." Walnut Valley Unified Sch. Dist. v. Superior 

Court (2011) 192 Cal. App. 4th 234, 248 n.9 (citing California 

Ass'n of Psychology Providers v. Rank (1990) 51 Cal. 3d 1, 17; Los 

Angeles Cty. Dependency Attorneys, Inc. v. Department of Gen. 

Servs. (2008) 161 Cal. App. 4th 230, 240)). 

The School District's interpretation of the Act is not only at 

odds with the Act's text, it would do violence to the Act's 

purposes. A "goal in construing statutory language is to give 

effect to the Legislature's intent and purpose." In re Marriage of 

Davis (2015) 61 Cal. 4th 846, 849. Having used the Parent 

Empowerment Act to take "a historic and visionary step in 

improving California's schools," Gov. A. Schwarzenegger's 

Signing Statement, S. Journal, 5th Extraordinary Sess., at 46-4 7 

(Ca. Jan. 12, 2010), there is no reason why the Legislature would 

have intended to stop the Act dead in its tracks for an entire year 
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through an unrelated change to standardized testing procedures. 

Allowing students to languish in chronically failing schools when 

their parents are ready and willing to participate in an effort to 

transform those schools is the exact opposite of what the 

Legislature would have intended. 

That the District's interpretation of the Act is completely 

contrary to the Act's core purposes is no more obvious than in the 

case of Palm Lane itself. As noted above, Palm Lane failed to 

make AYP in 2012 and 2013, JA 10:2513, 2517, and failed to 

make AYP nine times in the previous ten years. It has been in 

program improvement for ten years, and subject to corrective 

action for eight years. JA 1:340. Palm Lane met only 9 of 17 

AYP criteria in the 2011-2012 school year and only 8 of 17 AYP 

criteria in the 2012-2013 school year, JA 10:2511, 2517, and its 

API score regressed in both years, JA 10:2619, 2624. As the 

Superior Court found, "as measured by the legislatively imposed 

standards" Palm Lane's performance over the last decade "can be 

described as abysmal." JA 13:3251. 

The District nonetheless speculates that in the one year in 

which AYP was not calculated, Palm Lane might have 

miraculously turned it around, going so far as to assert that the 
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parents' argument "insults the ability of students to annually 

improve their performance." LEA Br. 30 n.3; see also JA 13:3251 

("Who is tosay they would not have made AYP in 2013-2014?"). 

But there is no evidence in the record suggesting that Palm Lane 

would have progressed to the point of having a realistic 

opportunity to make AYP in 2013-2014. And if anything is 

insulting, it is the School District trying to stop parents from 

improving their children's education through an untenable, good

for-one-case-only interpretation of the Act that conveniently 

renders Palm Lane not subject to the Act for the one year in 

which the parents mustered the resolve to file a petition. 

The District's position is only made more unreasonable by 

the fact that, as the Superior Court recognized, the District in its 

internal communications recognized that Palm Lane was subject 

to the Act. JA 13:3252; see also JA 10:2443-44 (internal district 

email listing Palm Lane as a subject school); JA 12:3211-12 

(same); JA 12:2961-62 (same); JA 12:3189-90 (same); JA 12:3185-

87 (memo stating same). Indeed, in an October 2, 2014 letter to 

parents, the District had indicated to parents that Palm Lane 

was subject to the Act. JA 2:443. 
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The District errs in claiming that due to these vanous 

documents, the Superior Court "appear[ed] to hold that the 

District is estopped from asserting that Palm Lane is not a 

subject school." LEA Br. 33-34. Whether or not estoppel applies, 

the more basic point is that the School District's own 

communications reflect what should be obvious: that Palm Lane 

is subject to the Act. 

III. THE SUPERIOR COURT CORRECTLY REJECTED 
THE DISTRICT'S TECHNICAL OBJECTIONS TO 
THE PARENTS' PETITION 

With the "subject school" issue stripped away, the District's 

rejection of the parents' petition turned on alleged hyper-

technical violations of the Act and the District's arbitrary refusal 

to count valid signatures. The District had no interest in 

recognizing what was obvious as a matter of substance-that 

Palm Lane parents wanted change-and instead dedicated itself 

to flyspecking the parents' petition for any conceivable way in 

which it could be denied. The Superior Court correctly found that 

the parents complied with the Act and its regulations and that 

the District's grounds for denying the petition were at best 

wrong, and at worst "unreasonable" and lacking in "good faith." 

JA 13:3253-59. 
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A. The District Is Entitled To No Deference And 
The Superior Court Properly Considered 
Evidence Concerning The Validity Of The 
Petition 

Before engaging on the merits of its denial of the petition, 

the District claims the Superior Court erred by failing to give 

deference to the District's determinations, and further that the 

Superior Court could not consider evidence beyond that presented 

to the District. LEA Br. 39-41. The District is wrong on both 

scores. 

First, while the District's findings would fail even if some 

level of deference was given to them, the District is entitled to no 

deference on its determinations because its review of the petition 

was a ministerial act. "A ministerial act is an act that a public 

officer is required to perform in a prescribed manner in obedience 

to the mandate of legal authority and without regard to its own 

judgment or opinion concerning such act's proprietary or 

impropriety, when a given state of facts exists." Carrancho v. 

California Air Res. Bd. (2003) Ill Cal. App. 4th 1255, 1267 

(emphasis omitted). Whereas "[q]uasi-legislative administrative 

decisions are properly placed at that point of the continuum at 

which judicial review is more deferential, ministerial and 
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informal actions do not merit such deference, and therefore lie 

toward the opposite end of the continuum." Western States 

Petroleum Ass'n v. Superior Court (1995) 9 Cal. 4th 559, 576; see 

also Bullis Charter Sch., 200 Cal. App. 4th at 1035; 

Transdyn/Cresci JV v. City and Cty. of San Francisco (1999) 72 

Cal. App. 4th 746, 752. 

In this case, the Parent Empowerment Act creates a 

ministerial duty in the District to approve petitions when a given 

set of facts exists. If the parents obtain a sufficient number of 

signatures, "the local educational agency shall implement the 

option requested by the parents." Cal. Educ. Code § 53300 

(emphasis added); see also 5 Cal. Code Reg. § 4802.1(1). The 

District is thus entitled to no deference in its performance of a 

ministerial act. 5 

Nor 1s the District entitled to deference on its 

determination of the underlying facts which trigger the 

ministerial duty. The District's reliance on "the ministerial 

duties of registrars of voters when receiving an initiative or 

5 The district errs in relying on the standard of review set forth in 
Helena F. v. West Contra Costa Unified Sch. Dist. (1996) 49 Cal. 
App. 4th 1793, 1799. That case involved consideration of "an 
agency's policy decisionO," id., which is not the case here. 
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referendum petition" confirms this point. LEA Br. 40. School 

districts (unlike registrars) have no expertise in evaluating 

petitions, and thus the typical reason for giving agencies some 

deference does not exist here. Regardless, in the election context 

a more deferential standard of review applies only when "an 

explicit statutory structure authoriz[es] election[s] officials to 

conduct factfinding on the limited question of the authenticity 

and validity of voter signatures." Alliance for a Better Downtown 

Millbrae v. Wade (2003) 108 Cal. App. 4th 123, 135 (emphasis 

added). Nothing in the Parent Empowerment Act authorizes 

school district fact-finding, and certainly not "explicitly." Id. 

Nor do the Act's regulations justify application of a more 

deferential standard of review. Even assuming the regulations 

could confer discretionary authority, they do not do so here. The 

regulations do not authorize the District to conduct fact-finding 

as to the form of the petition. Indeed, these are precisely the 

types of determinations for which even registrars in the election 

context get no deference. See Alliance for a Better Downtown 

Millbrae v. Wade, 108 Cal. App. 4th at 135 (no deference for 

determinations whether petition included the title and summary 

of the initiative on each signature page and whether the petition 
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had been circulated with materials required under state law); 

Mapstead v. Anchundo (1998) 63 Cal. App. 4th 246, 260-61, 266-

67 (no deference for determinations whether the petitions were 

circulated outside the statutory period, accompanied by a mailing 

and not residential address, or accompanied by a different or 

incomplete version of the residential address). 

With respect to parent signatures, even if the permissive 

signature verification process described in the regulations could 

be construed to afford a school district some discretion, the 

District would not get deference on this issue. The District did 

not comply with the regulations because, among other things, it 

did not consult with the lead petitioners, Cal. Code Reg. 

§ 4802.1(£), and improperly rejected signatures due to "minor 

technicalit[ies]." 5 Cal. Code Reg. § 4802.1(b). The District cites 

no authority allowing it deference for "facts" found during a 

verification process that was itself inconsistent with the 

regulations. In short, the determination whether the District's 

denial of the parents' petition was arbitrary, capricious, unlawful, 

or procedurally unfair is conducted without giving deference to 

the District. 
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Second, the trial court correctly considered extrinsic 

evidence in evaluating the petition. Extra-record evidence is 

admissible "in traditional mandamus actions challenging 

ministerial or informal administrative actions if the facts are in 

dispute." Western States, 9 Cal. 4th at 576; see also Felt v. 

Waughop (1924) 193 Cal. 498, 504; Lassen v. City of Alameda 

(1957) 150 Cal. App. 2d 44, 48. Such evidence is only 

inadmissible in mandamus actions challenging quasi-legislative 

administrative decisions. Western States, 9 Cal. 4th at 573. As 

the District appears to concede, the Act "direct[s] the non

legislative and ministerial actO" of implementing the 

intervention requested in a parent petition. See Glendale City 

Emps'. Ass'n., Inc. v. City of Glendale (1975) 15 Cal. 3d 328, 344. 

That ministerial duty does not require any exercise of discretion 

or use of particular agency expertise. See Western States, 9 Cal. 

4th at 572. 

Because the parties disputed several facts about the form of 

the petition submitted, the process by which signatures were 

obtained, and the authenticity of those signatures, the trial court 

was entitled to consider extrinsic evidence. Its findings on the 

disputed factual matters are thus subject to review under the 
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deferential substantial evidence standard. See, e.g., Lazan v. 

County of Riverside (2006) 140 Cal. App. 4th 453, 464. 

B. The Lead Petitioners Were Identified 

The Parent Empowerment Act regulations require 

petitioners to submit along with their petition "a separate 

document that identifies at least one but no more than five lead 

petitioners with their contact information." 5 Cal. Code Reg. § 

4802.05(c). Substantial evidence supports the Superior Court's 

conclusion that this separate document was submitted, and that 

the District failed to act in good faith by "manufacturing a 

continuing state of ignorance as to the lead person identities." JA 

13:3254. 

The Superior Court heard extensive live testimony on the 

question whether a separate lead petitioner list was submitted 

with the petition. As the Superior Court summarized, "[t]he 

evidence on the 'lead petitioner list' issue was directly 

contradictory. The Petitioners said they provided it when they 

delivered the signed petition to the District at the District's Office 

on January 14, 2015. The Respondents said they never got it." 

JA 13:3253. The Superior Court listened to witnesses on both 

sides and found for the parents. As the Superior Court 
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concluded, "[a]fter considering all the evidence I resolve this issue 

in favor of the Petitioners. In particular, I find the testimony of 

Alfonso Flores to be persuasive and he to be the most credible 

witness on this issue, and probably in the entire case." Id. 

The District's argument on appeal consists of nothing more 

than a disagreement with the Superior Court's credibility 

determinations on what the District concedes was a "[c]learly" 

"dispute[d]" issue at trial. LEA Br. 44. That challenge fails. On 

appeal, this Court "must accept the trial court's findings if 

supported by substantial evidence." Barboni v. Tuomi (2012) 210 

Cal. App. 4th 340, 349. Under this standard, "[a]ll conflicts in the 

evidence must be resolved and all inferences drawn in favor of 

the judgment." Oldham v. Kizer (1991) 235 Cal. App. 3d 1046, 

1065 (citation omitted). With respect to credibility 

determinations in particular, "it is the exclusive province of the 

trier of fact to determine the credibility of a witness . . . . 

Testimony may be rejected only when it is inherently improbable 

or incredible, i.e., unbelievable per se, physically impossible or 

wholly unacceptable to reasonable minds." Id. (quotations and 

citations omitted). That standard is not remotely met here. 
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Alfonso Flores is a decorated former Green Beret and 

charter school principal with extensive experience running 

Parent Trigger petition drives. RT 95:2-96:25. He and his team 

were hired as consultants to train the parents in the petition 

process and prepare the petition for submission to the District. 

JA 2:369-37 4. Mr. Flores testified that he was actively involved 

in preparing the materials for submission to the District, RT 

125:25-126:14; that the separate lead petitioner sheet was "in the 

binder that was submitted," RT 126:3-5; that he had "checked 

that binder with members of [his] team the night prior and the 

mornmg of' submission, RT 126:10-14; that he personally 

observed a parent handing the binder to a District 

representative, RT 152:7-9; and that he never saw any material 

fall out of the binder, RT 152:10 - 154:13. This testimony is more 

than sufficient to support the Superior Court's finding that a lead 

petitioner list was submitted to the District. JA 13:3253. Indeed, 

a copy of the actual lead petitioner list existed and was an exhibit 

in the court below. JA 9:2333. 

Notwithstanding this, the District attacks the Superior 

Court's factual findings by claiming there were "several 

inconsistencies in Mr. Flores' recollection of events." LEA Br. 45. 
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These charges are baseless. According to the District, Mr. Flores 

was allegedly confused about: (I) the timing of a press conference; 

(2) whether one or two binders of petition signature pages had 

been prepared; and (3) whether the lead petitioner list was placed 

in a plastic sleeve or not. See LEA Br. 44-45. But all of these 

points go only to the circumstances surrounding the submission 

of the petition, and in no way address the key question: whether 

the lead petitioner list was included or not. The District fails to 

explain how any of these inconsistences, even if believed, would 

make "inherently improbable or incredible" Mr. Flores's 

unequivocal testimony that the list was included with the 

petition submitted to the District. Oldham, 235 Cal. App. 3d at 

1065; RT 125:25-126:14. 

The supposed "inconsistencies" are also either not 

inconsistencies, entirely innocuous, or not properly before this 

Court. The first alleged inconsistency relating to the press 

conference is based not on any testimony before the Superior 

Court (because the District failed to examine Mr. Flores on this 

issue), but on the District's belated request for judicial notice of a 

newspaper article. LEA Br. 45. This Court has already denied 

that request for judicial notice, Order Den. Req. for Judicial 
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Notice (Dec. 11, 2015), and so this "inconsistency" cannot be 

considered. The second alleged inconsistency-whether or not a 

second copy of the petition binder had been prepared-does not 

undermine Mr. Flores's testimony that the binder submitted to 

the District contained the lead petitioner sheet. RT 126:3-5; RT 

126:10-14; RT 152:7-9; RT 152:10- 154:13. And the third alleged 

inconsistency, whether the lead petitioner list was three-hole 

punched or put into a plastic sleeve that was itself three-hole 

punched, is no inconsistency at all. Mr. Flores testified that he 

was "reminded" that the materials were put into three-hole 

punched plastic sleeves, which is consistent with his earlier 

testimony that the materials were included "within the metal 

clips of the binder." RT 154:11-13, 155:7-16. 

Suffice to say, if the District were correct that it is this 

Court's role to decide whether the hairline distinction between a 

three-hole punched document and a three-hole punched sleeve 

containing that document undermines a witness's credibility, no 

trial court credibility determination would ever warrant 

deference. "[T]he testimony of a witness whom the trier of fact 

believes, whether contradicted or uncontradicted, is substantial 

evidence, and we must defer to the trial court's determination 
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that these witnesses were credible." In re Estate of Odian (2006) 

145 Cal. App. 4th 152, 168. This Court does not "second-guess 

the calls the trial court made regarding credibility," Barboni, 210 

Cal. App. 4th at 349, and there is certainly no reason to do so 

here. 

Faced with this reality, the District instead complains that 

"[t]he trial court's decision imposes a duty on a school district to 

search out the Lead Petitioners." LEA Br. 46. This was of course 

not the basis of the Superior Court's decision, but rather relates 

to certain points the Superior Court felt obliged to make by way 

of "comment." JA 13:3254. Regardless, the District is simply 

wrong that under the circumstances of this case, it was consistent 

with the Parent Empowerment Act and its implementing 

regulations for the District to pretend that it had no way of 

knowing who the lead petitioners were. The lead petitioners 

were not being hidden from the District; the District simply 

pretended they did not exist in order to gin up another reason for 

denying the petition. 

As the Superior Court described, JA 13:3254, and as the 

District itself recounts, LEA Br. 4 7, the Act's regulations impose 

various requirements on the District to collaborate with the lead 
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petitioners. See 5 Cal. Code Reg. § 4802.1(£) ("The identified lead 

petitioners for the petition shall be consulted to assist m 

contacting parents or legal guardians when the LEA fails to 

reach a parent or legal guardian."); id. § 4802.1(h) ("If the LEA 

finds that sufficient signatures cannot be verified by the LEA it 

shall immediately notify the lead petitioner contacts and provide 

the lead petitioner the names of those parents and legal 

guardians it cannot verify."); id. § 4802.1(i) ("If the LEA finds a 

discrepancy or problem with a submitted petition it shall notify 

the lead petition contacts in writing and request assistance and 

clarification prior to the final disposition of the petition."). 

These regulations support the Superior Court's observation 

that "[w]isely or not, the Act requires the Local Educational 

Agency (LEA) to work with the lead parent petitioners in the 

process." JA 13:3254. Given that, it is inconceivable that under 

the Act, the District could bury its head in the sand and actively 

avoid learning the identities of the parents with whom it had a 

regulatory obligation to consult. It was that "feigned and 

contrived ignorance" that the Superior Court found so offensive. 

JA 13:3254. 
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As the Superior Court recounted, JA 13:3254-55, there 

were numerous opportunities for the District to find out the 

identities of the lead petitioners: 

(1) The District "could have looked at the 'sign in sheet' 
for January 14th when the petitions were delivered to 
see which parents were there-but [it] did not." JA 
13:3254. Cyndy Sharp, the receptionist at the 
District's office, testified that the lead petitioners 
signed the sign-in sheet that day. RT 431:26 -
432:11. 

(2) The District could have called the contact person or 
supporting organization listed on each signed 
petition. Each signed petition stated, "For more 
information, all interested persons, the school 
district, and others should contact: Daniela Gonzalez" 
at "213-880-9259." JA 2:532. Ms. Gonzalez was the 
communications director for the California Center for 
Parent Empowerment. RT 657:5-7. Under Ms. 
Gonzalez's contact information each petition also 
listed as "Supporting organizations" "Padres de Palm 
Lane Elementary United" and Senator Romero's 
organization, the "California Center for Parent 
Empowerment." JA 2:532. There is no evidence that 
the District reached out to Ms. Gonzalez or any of the 
organizations listed. JA 13:3254. 

(3) The District could have contacted Senator Romero. A 
week before the District denied the petition, Senator 
Romero on February 12, 2015 wrote a letter to the 
District explaining that "[t]he five parents identified 
as lead petitioners stand ready to help." JA 2:352-
353. Indeed, Senator Romero wrote, "If you are 
having any difficulty reaching the lead petitioners, I 
would be happy to coordinate the times when the lead 
petitioners are able to assist." I d. Yet the District 
"never responded to [Senator Romero's] offer," JA 
13:3255, and then incredibly issued a final decision a 
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week later that included as a ground for denying the 
petition that "there are no lead petitioners to contact 
or to communicate with," JA 4:985. 

This was thus not a matter of the District "hav[ing] to cull 

through hundreds of pages of documents to discern who [are] the 

intended representative(s) to contact," as the District now 

inaccurately claims. LEA Br. 42. Rather, as the Superior Court 

recognized, it was simply a matter of the District doing "what a 

reasonable person would have done and what a reasonable 

process would have called for." JA 13:3254. The District cannot 

deny a petition for lack of a lead petitioner sheet when it violated 

the letter and spirit of the Act and its implementing regulations 

by "manufactur[ing] a continuing state of ignorance as to the lead 

person identities." Id. 

C. The Parents Were Informed Of The Restart 
Model 

The Parent Empowerment Act regulations state that each 

petition shall contain, among other things, "[a] description of the 

requested intervention using the language set forth in either 

sections 4803, 4804, 4805, 4806, or 4807, without omission to 

ensure full disclosure of the impact of the intervention." 5 Cal. 

Code Reg. § 4802(a)(5). At the very least, the parents 
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"substantially" complied with this requirement, id. § 4802.1(g)(3), 

and the Superior Court properly rejected the District's hyper

technical reasons for denying the petition on this basis. 

According to the District, the parents "[f]ailed to [i]nclude 

the [r]equisite [l]anguage of the [r]egulation to [d]escribe the 

[i]ntended [i]ntervention to [t]hose [s]igning the [p]etition." LEA 

Br. 48; see also id. at 49 ("Petitioners failed to follow the mandate 

of the regulations to include in or attach to the petition the exact 

wording from section 4804."). This is incorrect. As the trial court 

found, JA 13:3256, each packet of petition materials provided to 

each parent included a document that quoted the verbatim text of 

Section 4804, which contains the regulatory description of the 

restart model. See JA 4:938 (English language version); JA 4:940 

(Spanish language version); JA 4:897-920 (certified translation of 

Spanish language sample petition). Mr. Flores also specifically 

testified that the packet provided to parents "included in a 

separate piece of paper the restart model language as required by 

the regulations." RT 107:2-16. Thus, contrary to the District's 

assertions, parents signing the petition were provided with a copy 

of Section 4804. 
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As a result, the District shifts gears and makes two 

technical objections to the petition, neither of which has merit. 

First, the District apparently faults the parents for not including 

the text of Section 4804 on the petition signature pages 

themselves. LEA Br. 50-51. But nothing in the regulations 

required this. Rather, the regulations merely require the petition 

to include the language from 4804. 5 Cal. Code Reg. § 4802(a)(5). 

The regulations broadly define a "petition" as "a petition 

requesting an LEA to implement one of the interventions defined 

in subdivision (e)." Id. § 4800.l(i). The packet that was handed 

to each signing parent clearly falls within this broad definition. 

That the parents included the text of Section 4804 on a 

separate page from the petition signature page was also hardly 

novel, because that is how the California Department of 

Education did it in a sample petition. The Act's regulations state 

that the "CDE shall develop a sample petition that can be used by 

interested petitioners." Id. at § 4802(b). That sample petition 

includes the quoted language from Section 4804 on a separate 

page, just as the parents did here. JA 4:924. The parents can 

hardly be faulted for using a format akin to the one the 

Department of Education held out as a complying petition. 
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In any event, focusing narrowly on the signature page 

actually confirms that parents were clearly informed about the 

nature of the proposed intervention at Palm Lane. Directly above 

the signature line each petition contained the following language: 

"By signing below, I understand that (1) this is a petition to 

transform Palm Lane Elementary School into an independent 

charter school usmg the Restart Model of the Parent 

Empowerment Law." JA 4:937; see also JA 4:939 (Spanish 

version). Each signature page states toward the top of the page 

that the petition seeks to transform Palm Lane "using the 

RESTART MODEL," and also that the parents intended "to 

solicit proposals from potential charter school operators." JA 

4:937; see also JA:939 (Spanish version). There can be no doubt 

that parents signing the signature page understood that the 

purpose of the petition was to transform Palm Lane into a 

charter school. 

Second, the District argues that it properly denied the 

petition because the page containing the full language of Section 

4804, while submitted to the parents who signed the petition, 

was never submitted to the District itself. See LEA Br. 51-54. 

But nothing in the Act or its regulations required the parents to 
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submit to the District a document containing the express 

regulatory language of the restart model. 

Rather, as the District describes, "[t]he intent" of this 

regulation was "to [p]ut the [p]recise [l]anguage of [s]ection 4804 

in [f]ront of the [p]etition [s]igner." LEA Br. 54. As the Superior 

Court found, that is precisely what was done here. Each signing 

parent was provided with a copy of Section 4804 and had the 

impact of the regulation explained to them by a petition gatherer. 

JA 13:3256. The Superior Court found that "[t]he evidence 

convinces the Court that the necessary and required information 

was provided to the petition signer and discussed with them by 

the signature gatherers." ld. That effectuated "the intent" of the 

regulation, as the District describes it. 

However, even assuming the regulations did reqmre 

submission of the Section 4804 language to the District, the 

District's rejection of the petition would still be improper. A 

petition may only be denied if it "does not substantially meet the 

requirements specified in section 4802." Cal. Code Reg. 

§ 4802.1(g)(3). Only "substantial" compliance is required in order 

"to prevent petitions from unfairly being rejected based upon 

minor technicalities and frustrating the intent of the Parent 
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Empowerment statutes." RJN Ex. A at 4 (California Dep't of 

Educ. Final Statement of Reasons 4 (Sept. 8, 2011)). 

But it is "minor technicalities" that the District seizes upon 

here. As discussed above, the text of Section 4804 was part of the 

petition packet, and the signature page referenced that model in 

various places. In fact, the English-language petition referenced 

the "RESTART MODEL as described in CA Code of Regulations 

(CCR), Title 5, section 4804 and attached to this petition," JA 

4:937 (emphasis added), but there is no evidence that the District 

contacted the lead petitioners to ask for the "attachment."6 

Under all of these circumstances, the parents substantially 

complied with 5 Cal. Code Reg. § 4802(a)(5) by providing petition 

signers with the full text of the restart model and clearly 

informing them, both orally and on the face of the signature page 

itself, that a restart with a charter school was the requested 

intervention. 

6 The Spanish language signature page accidentally cut off this 
particular language, but it contained plenty of other language 
describing the proposed restart model. JA 4:939. Spanish
speakers were also provided with the actual text of Section 4804 
in Spanish. JA 4:940. 
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D. The Signature Requirement Was Met 

At the relevant time there were 733 students at Palm Lane 

and the parents thus needed signatures from parents or 

guardians of 367 pupils to meet the Act's 50% signature 

requirement. Cal. Educ. Code § 53300; JA 4:986. The parents' 

petition presented 339 signatures on behalf of 488 students, 

approximately two-thirds of the student population. JA 4:986. 

The District, however, determined that only signatures on 

behalf of 355 students could be verified, and thus that the 

parents had obtained 48.43% of the signatures and were twelve 

signatures short. JA 4:987. As the Superior Court found after 

considering the evidence, the District's process for verifying 

signatures "was unreasonable, unfair[,] and incomplete," and 

resulted in the exclusion of valid signatures that allowed the 

parents to clear the 50% threshold. JA 13:3256-57. Substantial 

evidence more than supports that finding. 

The District errs at the outset in claiming that "a school 

district must undertake a process to verify the authenticity of 

petition signatures." LEA Br. 55 (emphasis added). That is 

untrue. As the regulations provide, "[u]pon receipt of the 

petition, the LEA may make reasonable efforts to verify that the 
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signatures on the petition can be counted." 5 Cal. Code Reg. 

§ 4802.1(b) (emphasis added). Should the LEA undertake this 

exercise, the regulations impose various obligations of good faith. 

"An LEA shall not invalidate the signature of a parent or legal 

guardian of an eligible pupil on a minor technicality assuming 

the parent or legal guardian is entitled to sign it." Id. The 

regulations further require the LEA to "make a good faith effort 

to contact parents or guardians when a signature is not clearly 

identifiable." Id. If the LEA "fails to reach a parent or legal 

guardian," "[t]he identified lead petitioners for the petition shall 

be consulted to assist in contacting" them. Id. § 4802.1(£). 

The District does not dispute these obligations of good 

faith, see LEA Br. 56, but claims they were met here. That is 

fundamentally incorrect: the District's failure to follow a sound 

and good-faith process led it to wrongly discount valid signatures 

that would have (and did) bring the parents above the 50% 

threshold. 

The District's current description of the signature 

verification process blinks at reality. The District assigned 

Evelyn Gutierrez to verify the signatures, RT 198:11-14, and the 

process for verifying signatures "was developed by" her, JA 
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13:3256. Ms. Gutierrez was a "substitute office assistant," a 

"temporary" District employee who usually handled 

administrative tasks like data entry. RT 197:20- 198:5. She had 

no experience verifying signatures or examining handwriting. 

RT 198:8-10, 210:10-15. While the District now describes the 

Act's regulations as providing "robust regulatory guidance" for 

determining the validity of a petition, LEA Br. 56, Ms. Gutierrez 

was neither shown nor even told about the regulations regarding 

the verification of signatures, RT 208:7-17. 

Notwithstanding all of this, the District inexplicably left 

Ms. Gutierrez to her own devices in verifying signatures. As the 

Superior Court expressly found, Ms. Gutierrez "was not 

supervised m any meaningful regard," "received no written 

procedures to follow," and was given no training on "the 

importance of what she was being asked to do." JA 13:3256-57; 

see also RT 230:3-231:22, 239:9-13, 239:20-240:8, 255:19-21, 

256:3-22, 277:6-278:3. The District asserts that it "[f]ollowed a 

[r]easonable and [c]omplete [p]rocess," LEA Br. 57, but it fails to 

take issue with any of the Superior Court's findings. 

Ms. Gutierrez's processes were destined to invalidate valid 

signatures. For example, during the 40-day period in which the 
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District considered the petition, Ms. Gutierrez tried to reach 

parents on only two occasions, February 6, 2015 and February 18, 

2015, between the hours of 8:30 a.m. and 4:30 p.m. JA 13:3257; 

RT 204:21-24. If Ms. Gutierrez could not reach them, the 

signatures were deemed "unverified" and later not counted. JA 

4:996, 13:3257; RT 204:17-24. This alone counted for signatures 

on behalf of 14 students, which would have brought the parents 

above the 50% threshold. JA 4:996; JA 13:3257; LEA Br. 61 & 

n.12. Indeed, and remarkably, Ms. Gutierrez put in her second 

call to "unverified" parents the day before the District issued its 

February 19, 2015 decision, leaving these parents no time to get 

back to her before the findings were issued. 

In addition, and for example, if a student had two 

signatures on his or her behalf and Ms. Gutierrez was unable to 

verify the first signature, she refused to consider the second 

signature without even contacting the second parent or guardian. 

JA 13:3257; RT 236:12-238:1. Once again, the District points to 

other aspects of Ms. Gutierrez's verification process, LEA Br. 58-

60, but never addresses those aspects that the Superior Court 

found were "flawed" and "unreasonable." JA 13:3256-57. 
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In addition, and critically, at no point in its brief does the 

District ever explain how, given the evidence presented to the 

Superior Court, the District's original determination that the 

50% threshold was not met was actually correct. And it clearly 

was not. Most glaringly, and as noted above, the District 

discounted 14 otherwise proper signatures as invalid merely 

because Ms. Gutierrez could not reach the signing parents on the 

two days she tried to call during normal working hours. JA 

4:996; JA 13:3260-61; RT 204:12-26. There is no dispute that 

these were signatures by authorized parents or guardians of 

students at Palm Lane. In order to reject a signature, the 

District had to "determine" that the parent "ha[d] not signed the 

petition." 5 Cal. Code Reg. § 4802.1(g)(1). Simply being unable to 

reach a parent would not allow the District to make that 

determination. 

But at the very least, the District could not declare as 

invalid 14 otherwise valid but "unverified" signatures when the 

District's process for verifying these signatures was unreasonable 

and contrary to the Act's regulations. Deputizing an 

inexperienced temporary employee to come up with a process 

that consisted of two mid-day phone calls to working families 
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clearly does not reflect a "good faith" and "reasonable effortD to 

verify ... the signatures." 5 Cal. Code Reg. § 4802.1(b). As the 

Superior Court recognized, "[c]alling only during normal working 

hours for the parents decreased the probability of making 

contact." JA 13:3257. And it was not as though these calls were 

the only way to reach the parents. Their children attended Palm 

Lane. And that is to say nothing of the District's failure to reach 

out to them through the lead petitioners, 5 Cal. Code Reg. 

§ 4802.1(±), which the District did not do after unreasonably 

denying the existence of the lead petitioners. In sum, if these 14 

signatures are counted, the 50% requirement is met. 

More broadly, however, the District also takes no Issue 

with those specific signatures that the Superior Court, after a 

careful review, determined were valid and should have been 

counted. Appended to the Superior Court's decision is a chart of 

such signatures. JA 13:3260-61. The Superior Court found 

numbers 1-7, 9, 13-24, and 27-29 on the chart to be valid, even as 

it "stopp[ed] once a total of 23 additional valid signed petitions 

were established," because "there is no need to go further." JA 

13:3258. The District does not even attempt to challenge these 

determinations, which are all supported by substantial evidence. 
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Specifically: 

• The District concedes that signatures on behalf of three 
additional students should have been counted: Bryan 
Bonilla (13), Jasmine Bonilla (14), and Valentina Nolaso 
(22). See LEA Br. 62; RT 243:16- 245:18, 241:10- 243:13. 7 

• The District concedes that signatures on behalf of five other 
students were invalidated improperly, though refuses to 
concede they should have been counted as valid. See LEA 
Br. 62. Substantial evidence supports the Superior Court's 
determination that they clearly should have been counted. 
Signatures on behalf of Ashley (2) and Luis Ordonez (3) 
were marked as unverified. Yet Ms. Gutierrez admitted 
that she only attempted to verify the signature page 
containing the signature of their father, and discarded a 
duplicate page containing the signature of their mother. 
See RT 245:19- 248:12. The permanent record cards on file 
for the Ordonez children were signed by their mother, and 
the signatures are near-perfect matches with the one in the 
petition. Compare JA 9:2241 (Ashley Ordonez card) and JA 
9:2243 (Luis Ordonez card) with JA 8:2006 (petition). 
Signatures on behalf of three other students were marked 
as invalid because the students-Ethan Gutierrez (19), 
Nathan Gutierrez (20), and Marlene Rodriguez (21)-were 
improperly marked as inactive, though they were students 
at the school when the petition was submitted. See RT 
248:16 - 250:5, 250:19- 252:15, 253:4- 255:10. 

• Another signature, on behalf of Cesar Romero (9), was 
marked as unverified because Ms. Gutierrez claimed she 
could not determine if it matched the signature on the 
emergency card. See RT 216:14-21, 229:21-25. However a 
review of the signatures on file shows that they are almost 
identical. Compare JA 7:1664-45 (Cesar Romero 
emergency card) and JA 9:2141 (Cesar Romero permanent 
record card) with JA 7:1871 (petition). Counsel for the 
parents conducted this companson during cross-

7 These numbers in parentheses correspond to those on the chart 
appended to the Superior Court's decision. JA 13:3260-61 
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examination of Ms. Gutierrez, RT 229:17 - 230:1, and the 
Superior Court ultimately found the petition to be valid. 
See JA 13:3258. 

• Five other signatures, on behalf of Alondra Gutierrez (1), 
Edgar Narvaez (4), Mariana Madrid (5), Uriel Jasso (6), 
and Yuliana Jasso (7), were marked as unverified because 
Ms. Gutierrez was unable to reach the signing parent. See 
JA 4:996. However when these parents were later 
contacted by the lead petitioners, they signed notarized 
declarations verifying that they had in fact signed the 
petition that was put before the District. See JA 8:2045 
(Gutierrez Decl.), 8:2062 (Narvaez Decl.), 8:2064 (Madrid 
Decl.), 8:2060 (Jasso Decl.). 

• Four signatures, on behalf of Christian Ortega (15), John 
Ortega (16), Gustavo Hernandez (17), and Michelle 
Hernandez (18), were marked as invalid by Ms. Gutierrez. 
See JA 4:995. Yet, again, when these parents were later 
contacted by the lead petitioners, they signed declarations 
verifying that they had in fact signed the petition that was 
put before the District. See JA 8:2058 (Ortega Decl.), 
8:2051 (Hernandez Decl.). 

• Two signatures, on behalf of Edith Arlene Hernandez (23) 
and Maria Jose Aldana Navarro (24) were marked as 
unverified and not counted because Ms. Gutierrez was not 
able to reach the signing parent to confirm her signature. 
JA 4:996. As discussed above however, the fact that Ms. 
Gutierrez's flawed process did not result in an affirmative 
validation of the signature cannot alone be a reason for its 
rejection. 8 

8 Petition signatures 8, 10, 11, and 12 are in the same factual 
situation as numbers 23 and 24. The trial court stopped 
assessing the validity of petitions once it reached 23 signatures, 
finding there was "no need to go further." JA 13:3528. But by 
the logic of the Superior Court's ruling on numbers 23 and 24, 
numbers 8, 10, 11, and 12 should also be treated as valid. 

' 
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• Three other signatures, on behalf of Christian Garcia (27), 
Ivette Navarro (28), and Cindy Jasmin Rodriguez (29), 
were marked as invalid because the parents could not 
remember whether they had signed the petition or not. See 
RT 258:1-19. Yet even though months had passed since the 
respective petitions had been signed, Ms. Gutierrez did not 
send them a copy of the petition to review, did not offer to 
let them come to the school to review the petition, and did 
not inform the parents that the petition would be rejected if 
the parents could not affirmatively confirm that they had 
signed it. See RT 258:20 - 260:5. Since these petitions were 
never retracted, they were wrongly declared invalid. 

These above 23 signatures easily allow the parents to make 

up for the alleged 12-signature shortfall that the District 

purported to identify. The Superior Court's finding that the 50% 

threshold was met is thus supported by substantial evidence. 

IV. THE "ED REFORM NOW' ISSUE IS WAIVED AND 
MERITLESS 

Finally, the District contends that the parents' petition was 

invalid because it failed to disclose the role of "Ed Reform Now" 

in paying Mr. Flores' fees for consulting on the petition. LEA Br. 

63-65. This argument is both waived and meritless. 

As the District concedes, this alleged deficiency was "not an 

issue identified by the District in rejecting the Petition." LEA Br. 

63; see also JA 4:982-88; Southern Cal. Edison Co. v. Public 

Utilities Comm'n (2000) 85 Cal. App. 4th 1086, 1111 ("[This 

Court] may not affirm an agency's action on a basis not embraced 
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by the agency itself'). Nor did the District properly raise this 

issue in the Superior Court. Rather, the District concedes it "did 

not raise this argument to the trial court until closing argument." 

LEA Br. 65. Issues "not timely raised in the trial court ... may . 

. . be deemed forfeited on appeal," Environmental Law Found. v. 

Beech-Nut Nutrition Corp. (2015) 235 Cal. App. 4th 307, 325, and 

that is the case here. The District's failure to allow an 

adversarial process on the "Ed Reform Now" issue in the court 

below is sufficient ground for declining to review that issue here. 

But even if the District had not forfeited the argument, the 

argument would fail. Code of Regulations Section 4802(a)(10) 

requires that "[t]he names of any agencies or organizations that 

are supporting the petition, either through direct financial 

assistance or in-kind contributions of staff and volunteer support, 

must be prominently displayed on the front page of the petition." 

In this case, the petitions listed the California Center for Parent 

Empowerment as a supporting organization, see, e.g., JA 2:530, 

and Mr. Flores testified that this Center belongs to "another 

nonprofit based in New York," which the District's attorney 

identified as "Ed Reform Now," RT 140:5-10. In light of that 

testimony, the petition's identification of the Center for Parent 
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Empowerment as a supporting organization at least 

"substantially meet[s]" the requirement of§ 4802(a)(10), and that 

is all the regulations require. 5 Cal. Code Reg.§ 4802.1(g)(3). 

Indeed, the District attempted to place before this Court 

through a request for judicial notice a website that supposedly 

could have "confirmed the existence of [Ed Reform Now] as a 

separate and distinct entity from" the California Center for 

Parent Empowerment. LEA RJN at 2. But this Court denied 

that request. Order Den. Req. for Judicial Notice (Dec. 11, 2015). 

Both the fact of the District's belated request for judicial notice 

and the fact of its denial confirm that the "Ed Reform Now" issue 

was not properly presented to the court below, and that it 

provides no basis for disturbing the Superior Court's well

reasoned decision. 

CONCLUSION 

The Superior Court's judgment should be affirmed. 
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APPENDIX OF STATUTORY AND REGULATORY 
PROVISIONS 

Education Code §53300 

For any school not identified as a persistently lowest-achieving 
school under Section 53201 which, after one full school year, is 
subject to corrective action pursuant to paragraph (7) of Section 
1116(b) of the federal Elementary and Secondary Education Act 
(20 U.S.C. Sec. 6301 et seq.) and continues to fail to make 
adequate yearly progress, and has an Academic Performance 
Index score of less than 800, and where at least one-half of the 
parents or legal guardians of pupils attending the school, or a 
combination of at least one-half of the parents or legal guardians 
of pupils attending the school and the elementary or middle 
schools that normally matriculate into a middle or high school, as 
applicable, sign a petition requesting the local educational agency 
to implement one or more of the four interventions identified 
pursuant to paragraphs (1) to (4), inclusive of subdivision (a) of 
Section 53202 or the federally mandated alternative governance 
arrangement pursuant to Section 1116(b)(8)(B)(v) of the federal 
Elementary and Secondary Education Act (20 U.S.C. Sec. 6301 et 
seq.), the local educational agency shall implement the option 
requested by the parents unless, in a regularly scheduled public 
hearing, the local educational agency makes a finding in writing 
stating the reason it cannot implement the specific recommended 
option and instead designates in writing which of the other 
options described in this section it will implement in the 
subsequent school year consistent with requirements specified in 
federal regulations and guidelines for schools subject to 
restructuring under Section 1116(b)(8) of the federal Elementary 
and Secondary Education Act (20 U.S.C. Sec. 6301 et seq.) and 
regulations and guidelines for the four interventions. 

5 Cal. Code Reg.§ 4800 
Intentions 

The Parent Empowerment regulations shall remain valid in the 
event of changes to federal law referenced within the legislative 
language of Chapters 2 and 3 of the 5th Extraordinary Session 
Statutes of 2010, to the extent allowable under the law. 



5 Cal. Code Reg.§ 4800.1 
Definitions 

(a) "Elementary schoof' means a school, regardless of the number 
of grade levels, whose graduates matriculate into either a 
subject elementary, middle or high school. 

(b) "Eligible signature" means a signature of a parent or legal 
guardian of a pupil that can be counted toward meeting the 
requirement that at least one-half of the parents or legal 
guardians of pupils have signed the petition as set forth in 
Education Code section 53300. 

(c) "Final disposition" means the action taken by the local 
educational agency (LEA) to implement the requested 
intervention option presented by a petition or implement one 
of the other intervention options as set forth in Education 
Code section 53300. 

(d) "High school" means four-year high schools, senior high 
schools, continuation high schools, and evening schools. 

(e) "Intervention" or "requested intervention" means: 

(1) One of the four interventions (turnaround model, restart 
model, school closure, and transformation model) 
identified pursuant to paragraphs (1) to (4), inclusive, of 
subdivision (a) of Education Code section 53202 and as 
further described in Appendix C of the Notice of Final 
Priorities, Requirements, Definitions, Section Criteria 
for the Race to the Top program published in Volume 74 
of Number 221 of the Federal Register on November 18, 
2009;or 

(2) The alternative governance arrangement pursuant to 
Title 20 U.S.C. Section 6316(b)(8)(B)(v). 

(f) "Middle school" means a school, regardless of the number of 
grade levels, whose graduates matriculate into a subject high 
school. Middle school also means a junior high school whose 
graduates matriculate into a subject senior high school. 

(g) "Normally matriculate" means the typical pattern of 
attendance progression from an elementary school to a subject 
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elementary school, from an elementary school to a subject 
middle or high school or from a middle school to a subject high 
school, as determined by the Local Educational Agency (LEA) 
pursuant to established attendance boundaries, published 
policies, or practices in place on the date the petition is 
submitted. 

(h) "Parents or legal guardians of pupils" means the natural or 
adoptive parents, legal guardians, or other persons holding the 
right to make educational decisions for the pupil pursuant to 
Welfare and Institutions Code section 361 or 727 or Education 
Code sections 56028 or 56055, including foster parents who 
hold rights to make educational decisions, on the date the 
petition is submitted. 

(i) "Petition" means a petition requesting an LEA to implement 
one of the interventions defined in subdivision (e). 

(j) "Pupils attending the subject school or elementary or middle 
schools that normally matriculate into a subject middle or 
high school" means a pupil enrolled in the school on the date 
the petition is submitted to the LEA. 

(k) "Subject school" means a school identified by the 
Superintendent of Public Instruction, following the release of 
the annual adequate yearly progress report, as a school that: 

(1) Is not one of the persistently lowest-achieving schools 
identified by State Superintendent of Public Instruction 
(SSPI) and the State Board of Education (SBE); 

(2) Has been in corrective action pursuant to paragraph (7) 
of Section 1116(b) of the federal Elementary and 
Secondary Education Act for at least one full academic 
year; 

(3) Has failed to make adequate yearly progress (A YP); and 

(4) Has an Academic Performance Index (API) score of less 
than 800. 

(5) Has not exited Program Improvement. 

(1) "Cannot implement the specific recommended option" means 
that an LEA is unable to implement the intervention 
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requested in the petition and has provided in writing, during a 
regularly scheduled public meeting, the considerations and 
reasons for reaching such a finding. 

(m)"Matriculating Schoof' means all elementary or middle 
schools that normally matriculate into a subject elementary, 
middle, or high school. 

5 Cal. Code Reg. § 4800.5 
Parental Notice 

(a) The CDE shall create a website for parents and guardians to 
obtain further information on circulating a parent 
empowerment petition. 

(b) An LEA may create a website that lists the schools in the LEA 
subject to the provisions of the Parent Empowerment 
regulations, including enrollment data and attendance 
boundaries for each school. The web site may also inform 
parents and legal guardians ofpupils how they may: 

(1) Sign a petition requesting the school . district to 
implement one or more interventions to improve the 
school, and 

(2) Contact community-based organizations or work with 
individual school administrators and parent and 
community leaders to understand the school 
intervention options and provide input about the best 
options for the school. 

(c) Consistent with the requirements of Section 1116(b)(1)(E) of 
the federal Elementary and Secondary Education Act of 2001 
(20 U.S.C. Section 6301 et seq.), on the date the notice of 
restructuring planning or restructuring status, Program 
Improvement Year 4 or later, is given pursuant to federal law, 
the LEA shall provide the parents and guardians of all pupils 
enrolled in a school in restructuring planning or restructuring 
status with notice that the school may be eligible for a parent 
empowerment petition to request a specific intervention 
pursuant to Education Code section 53300 and shall list the 
CDE website address created pursuant to section 4800.5(a). 
This notice, and any other written communication from the 
school or the LEA to parents or legal guardians of pupils, must 
meet the language requirements of Education Code section 
48985. 
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5 Cal. Code Reg.§ 4801 
Petition Signatures 

(a) A petition shall contain signatures of parents or legal 
guardians of pupils attending the subject school, or may 
contain a combination of signatures of parents and legal 
guardians of pupils attending the subject school and 
signatures of parents or legal guardians of pupils attending 
the matriculating schools. A petition may not consist solely of 
signatures of parents or legal guardians of pupils attending 
the matriculating schools. 

(b) Only one parent or legal guardian per pupil may s1gn a 
petition. 

(c) The petition must have boxes that are consecutively numbered 
commencing with number 1, with sufficient space for the 
signature of each petition signer as well as his or her printed 
name, date, pupil's name, the pupil's date of birth, the name of 
the school the pupil is currently attending, and the pupil's 
current grade. 

(d) The boxes described in subdivision (c) may also have space for 
the signer's address, city or unincorporated community name, 
and zip code, or request other information, and, if so, the 
petition shall make clear that providing such information is 
voluntary and cannot be made a condition of signing the 
petition. 

(e) A petition may be signed by a parent or a legal guardian once 
for each of his or her pupils attending the subject school or, if 
the petition contains a combination of signatures of parents or 
legal guardians of pupils attending the subject school and the 
elementary or middle schools that normally matriculate into a 
subject middle or high school, once for each of his or her pupils 
attending the subject school and the elementary or middle 
schools that normally matriculate into the subject middle or 
high school. Separate petition boxes must be completed by the 
parent or legal guardian for each of his or her pupils. 

(f) A petition may be circulated and presented in sections, so long 
as each section complies with the requirements set forth in 
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this section and section 4802 regarding the content of the 
petition. 

(g) Signature gatherers may not offer gifts, rewards, or tangible 
incentives to parents or legal guardians to sign a petition. Nor 
shall signature gatherers make any threats of coercive action, 
false statements or false promises of benefits to parents or 
legal guardians in order to persuade them to sign a petition, 
except that signature gatherers, school site staff or other 
members of the public may discuss education related 
improvements hoped to be realized by implementing any 
intervention described in these regulations. Signature 
gatherers, students, school site staff, LEA staff, members of 
the community, and parents and legal guardians of eligible 
pupils shall be free from harassment, threats, and 
intimidation related to circulation of or signing a petition, and 
from being discouraged to sign or being encouraged to revoke 
their signature on a petition. Signature gatherers shall 
disclose if they are being paid and shall not be paid per 
signature. 

(h)All parties involved in the signature gathering process shall 
adhere to all school site hours of operation, school and LEA 
safety policies, and visitor sign in procedures. 

(i) School or district resources shall not be used to impede the 
signature gathering process pursuant to this section. 

5 Cal. Code Reg. § 4802.05 
Submission of Petition 

(a) Petitioners may not submit a petition until they reach or 
exceed the 50 percent threshold based on accurate and current 
enrollment data provided by the LEA. The date of submission 
of the petition shall be the start date for implementation of all 
statutory and regulatory requirements. 

(b)An exception shall be made for a one-time resubmission 
opportunity to correct a petition based on errors identified by 
the LEA, verify signatures after a good faith effort is made by 
the LEA to do so first, or submit additional signatures. The 
start date for a resubmitted petition shall be the date it is 
resubmitted. No rolling petitions shall be accepted by the 
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LEA. 

(c) At the time of submission the petitioners shall submit a 
separate document that identifies at least one but no more 
than five lead petitioners with their contact information. 

(d) The role of lead petitioners is to assist and facilitate 
communication between the parents who have signed the 
petition and the LEA. The lead petitioner contacts shall not be 
authorized to make decisions for the petitioners or negotiate 
on behalf of the parents. 

5 Cal. Code Reg. § 4802.1 
Verification of Petition Signatures and Obligations of 

the LEA 

(a) An LEA must provide, in writing, to any persons who request 
it, information as to how the LEA intends to implement 
section 4800.1(g) as to any subject school and any normally 
matriculating elementary or middle schools, including 
providing enrollment data and the number of signatures that 
would be required pursuant to section 4802.1(e). 

(b) Upon receipt of the petition, the LEA may make reasonable 
efforts to verify that the signatures on the petition can be 
counted consistent with these regulations. The LEA and 
matriculating LEAs shall use common verification documents 
that contain parent or guardian signatures to verify petition 
signatures such as emergency verification cards signed by all 
parents or guardians. In order to verify the enrollment of a 
pupil in a school that normally matriculates into the subject 
school, but is not within the jurisdiction of the LEA, an LEA 
may contact the school or the LEA of the school. The 
matriculating LEA or school shall provide information 
necessary to the subject school and LEA in order to assist in 
verifying signatures. An LEA shall not invalidate the 
signature of a parent or legal guardian of an eligible pupil on a 
minor technicality assuming the parent or legal guardian is 
entitled to sign it. The LEA and the matriculating LEA or 
school shall make a good faith effort to contact parents or 
guardians when a signature is not clearly identifiable 
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including phone calls to the parent or guardian. 

(c) If, on the date the petition is submitted, a school is identified 
pursuant to section 4800.1(k), it shall remain a subject school 
until final disposition of the petition by the LEA even if it 
thereafter ceases to meet the definition of a subject school, 
unless that school has exited federal Program Improvement 
and is at or over 800 on the Academic Performance Index. 

(d) If a petition has sought only signatures of parents of pupils 
attending the subject school, then for purposes of calculating 
whether parents or legal guardians of at least one-half of 
pupils attending the subject school on the date the petition has 
been submitted have signed the petition, only those signatures 
of parents or legal guardians of pupils attending the subject 
school on the date the petition is submitted to the LEA shall 
be counted. 

(e) If a petition has sought signatures of parents or legal 
guardians of pupils attending the subject school and the 
elementary or middle schools that normally matriculate into 
the subject school, then for purposes of calculating whether 
the parents or legal guardians of at least one-half of pupils 
attending the subject school and the elementary or middle 
schools that normally matriculate into the subject school on 
the date the petition has been submitted have signed the 
petition, only those signatures of parents or legal guardians of 
pupils attending the subject school and the parents or legal 
guardians of pupils attending the elementary or middle 
schools who would normally matriculate into the subject 
school at the time the petition is submitted to the LEA shall 
be counted. Where pupils attend elementary or middle schools 
that normally matriculate into more than one subject school, 
only those pupils attending the subject school and those pupils 
that normally matriculate, as defined in section 4800.1(g), into 
the subject school, shall be counted in calculating whether the 
parents or legal guardians of at least one-half of pupils 
attending the subject school and the elementary or middle 
schools that normally matriculate into the subject school on 
the date the petition has been submitted have signed the 
petition. There is no specified ratio required of signatures 
gathered at each school, rather the total ratio of signatures 
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gathered must meet the one-half requirement. 

(f) In connection with the petition, the LEA may only contact 
parents or legal guardians to verify eligible signatures on the 
petition. The identified lead petitioners for the petition shall 
be consulted to assist in contacting parents or legal guardians 
when the LEA fails to reach a parent or legal guardian. 

(g) Upon receipt, the LEA may, within 40 calendar days, return 
the petition to the person designated as the contact person or 
persons as specified in section 4802(c), if the LEA determines 
any of the following: 

(1) One half of the parents or legal guardians of pupils 
meeting the requirements of section 4801(a) have not 
signed the petition; 

(2) The school named in the petition is not a subject school; 
or 

(3) The petition does not substantially meet the 
requirements specified in section 4802. In such a case, 
the LEA shall immediately provide the contact person 
written notice of its reasons for returning the petition 
and its supporting findings. 

(h) If the LEA finds that sufficient signatures cannot be verified 
by the LEA it shall immediately notify the lead petitioner 
contacts and provide the lead petitioner the names of those 
parents and legal guardians it cannot verify. The lead 
petitioner contacts shall be provided 60 calendar days to assist 
the LEA to verify the signatures. A number of methods may be 
used, including, but not limited to, an official notarization 
process or having the parent or guardian appear at the school 
or district office. 

(i) If the LEA finds a discrepancy or problem with a submitted 
petition it shall notify the lead petition contacts in writing and 
request assistance and clarification prior to the final 
disposition of the petition. The LEA shall identify which 
signatures need verification, any errors found in the petition, 
or any need for further clarification regarding the petition. 

(j) If the petition is returned pursuant to section 4802.1(g)(l), the 
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same petition may be resubmitted to the LEA with verified 
signatures as long as no substantive changes are made to the 
petition. The petitioners shall be provided one resubmission 
opportunity which must be completed within a window of 60 
calendar days after the return of the petition pursuant to 
section 4802.1. This is the same window for verification of 
signatures and any corrections or additional signatures 
submitted pursuant to section 4802.1(h). The LEA shall have 
25 calendar days to verify the resubmitted signatures, 
additional signatures or corrections to the petition. The 
resubmitted petition may not contain substantive changes or 
amendments. If substantive changes are made to the petition, 
it must be recirculated for signatures before it may be 
submitted to the LEA and it shall be deemed a new petition. 

(k) If the LEA does not return the petition the LEA shall have 45 
calendar days from the date the petition is received to reach a 
final disposition. The date may be extended by an additional 
25 calendar days if the LEA and the person listed in section 
4802(c) agree to the extension in writing. 

(1) The LEA shall notify the SSPI and the SBE in writing within 
fifteen calendar days of its receipt of a petition and within five 
calendar days of the final disposition of the petition. The 
notice of final disposition shall state that the LEA will 
implement the recommended option or include the written 
finding stating the reason it cannot implement the specific 
recommended option and designating which of the other 
options it will implement and stating that the alternative 
option selected has substantial promise of enabling the school 
to make adequate yearly progress. 

(m)If the number of schools identified in a petition and subject to 
an intervention by a final disposition will exceed the 
maximum of 75 schools pursuant to Education Code section 
53302, and the SSPI and the SBE receive two or more 
notifications of final dispositions that agree to implement an 
intervention on the same day, the petition will be chosen by 
random selection. 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California. I am over the 

age of 18 years and not a party to this action. My business address is Kirkland & Ellis 

LLP, 333 South Hope Street, Los Angeles, California 90071. 

On January 15, 2016, I served a true copy of the following document(s) described 

as: 

1. BRIEF OF PETITIONERS-APPELLEES 

on the interested parties in this action as follows: 

BY OVERNIGHT DELIVERY: I enclosed said document(s) in an envelope or 
package provided by the overnight service carrier and addressed it to the persons at the 
addresses listed in the Service List below. I placed the envelop or package for collection 
at an office or a regularly utilized drop box of the overnight service carrier or delivered 
such document(s) to a courier or driver authorized by the overnight service carrier to 
receive documents. 

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed 
to the persons at the addresses listed in the Service List and placed the envelope for 
collection and mailing, following our ordinary business practices. I am readily familiar 
with Kirkland & Ellis LLP's practice for collection and mailing, it is deposited in the 
ordinary course of business with the United States Postal Service, in a sealed envelope 
with postage fully prepaid. I am a resident or employed in the county where the mailing 
occurred. The envelope was placed in the mail at Los Angeles, California. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on January 15, 2016, at Los Angeles, California 



SERVICE LIST 

Kimberly A. Smith 
Cynthia M. Smith 
Stephanie Baril 
FAGEN FRIEDMAN & FULFROST LLP 
6300 Wilshire Boulevard, Suite 1700 
Los Angeles, California 90048 
Telephone: (323) 330-6300 
Facsimile: (323) 330-6311 

Orange County Superior Court 
Central Justice Center 
Department C11 
700 Civic Center Drive West 
Santa Ana, CA 92701 

2 

Attorneys for Respondents/Appellants 
Anaheim City School District and 
Anaheim City School District Board of 
Education 

Trial Court 


