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DISCIPLINE PROCEDURES FOR STUDENTS IN CHARTER SCHOOLS 

Frequently Asked Questions 

(June 2014) 

This document is intended to provide guidance to schools in developing student discipline policies that are 
legally compliant and align with best practices for students. The guidance provided herein does not constitute 
legal advice or assurance of compliance with any particular section of law or regulation. We strongly recommend 
that schools consult legal counsel and work collaboratively with their authorizers in developing and 
implementing student discipline procedures. 
 

GENERAL GUIDANCE  
 
What legal requirements apply to charter schools? 
 

 The Charter Schools Act: 
 

Charter schools are generally exempt from laws governing school districts, including those governing 
student suspension and expulsion. The Charter Schools Act (the “Act”) requires all charter school 
petitions to address the procedures by which students enrolled in the charter school will be suspended 
or expelled.1 However, the law affords charter schools 
certain latitude to define the grounds for and procedures 
by which students may be suspended or expelled.  
 
Charter schools are not required by law to adopt or 
implement the student discipline policies of their 
authorizer, nor are they required to adopt the procedures 
set forth in Education Code Sections 48900 et seq. 
governing suspension and expulsion.2 Charter schools are 
free to create a student code of conduct and define 
disciplinary procedures that are aligned with the school’s 
unique educational mission. However, at a minimum, 
suspension and expulsion policies must provide due 
process safeguards for all students.  

 

 Constitutional Due Process Requirements: 
 

For short term suspensions (10 school days or less), the LEA must provide:  

                                                             
1 Ed. Code, § 47605(b)(J) 
2 Unless the charter school has agreed to do so in its charter petition or memorandum of understanding with its authorizer.  

Must we adopt our authorizer’s 
student discipline policy? 

Charter schools are free to create 
codes of conduct and define 
disciplinary procedures that are 
aligned with the school’s unique 
educational mission, so long as 
suspension and expulsion policies 
provide constitutional due process 
safeguards for all students.  
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1. Oral or written notice of the charges against the student; and 
2. If the student denies the charges, an explanation of the evidence that supports the charges and 

an opportunity for the student to present his or her side of the story.3 
 
For long term suspensions (more than 10 consecutive school days) and expulsions, due process requires 
more than the minimum notice and hearing required for short-term suspensions, but less than the 
comprehensive procedural safeguards that apply in criminal proceedings. Although unsettled, courts 
have reached a general consensus that students facing long term suspension or expulsion are entitled 
to at least the following: 

1. Advance oral or written notice of the charges against the student; 
2. A fair opportunity for the student to present his or her side of the story; and 
3. Access to an impartial decision-maker (e.g. administrator, charter school board).4  

 
These federal Constitutional protections provide a basic floor of protection for all students, though 
schools may provide greater procedural protections to students facing suspension or expulsion.  

 

 Charter School “Dismissal” is not an “Expulsion” 
 
For a charter school, there is an important distinction between expelling and dismissing a student. An expelled 
student must generally serve the term of expulsion before being admitted to another school, and an expulsion 
results in a delay of the student's legitimate interest in an education.5 Dismissal from a charter school does not 
implicate these concerns to the same degree as expulsion. When a student is dismissed from the charter school, 
the student is free to enroll in another school without the loss of classroom time. Thus, dismissal from a charter 
school would not delay the student's education.6 

 
For sample petition language related to student discipline, visit our website.   
 
 

GUIDANCE FOR STUDENTS WITH DISABILITIES 

 

What additional protections apply to students with disabilities?  
 
Students with disabilities can be suspended or expelled for the same reasons as students without disabilities. 
However, students with disabilities are entitled to certain procedural safeguards that are not afforded to the 
general student population.  
 

 The 10 Day Rule:  

When a student with a disability violates a school’s student code of conduct, the LEA can remove the 
student from his or her current placement for up to 10 consecutive school days, provided the same 
removal from the educational setting would be made in the case of a student without a disability. The 
same rule applies to additional removals of not more than 10 consecutive school days in the same school 
year for separate incidents of misconduct (as long as those removals do not constitute a pattern).7  

                                                             
3 Goss v. Lopez, 103 LRP 22470, 419 U.S. 565, 95 S. Ct. 729 (1975) 
4 James v. Unified Sch. Dist. No. 512, 108 LRP 16746, 899 F. Supp. 530 (D. Kan. 1995) 
5 Ed. Code, § 48915.2(a) 
6 Scott B. v. Board of Trustees of the Orange County High School of the Arts (2013)  
7 34 CFR 300.530(b)(1) 
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When an LEA seeks to remove a student with a disability for more than 10 school days, the LEA must 
first hold an IEP meeting to determine the appropriateness of a student’s current placement, and to 
determine if the Student’s disability was the cause of the behavior that lead to the discipline.8 This is 
referred to as a manifestation determination, as discussed below.  

 

 Manifestation Determination: 

Manifestation Determination is a special meeting of the IEP team that is intended to determine the need 
for a change of student’s educational placement. This meeting is scheduled within 10 school days of a 
decision to change placement due to a code of conduct violation.  

At the meeting, the IEP team is required review all relevant information in the student’s file, including 
the IEP, teacher observations, and relevant parent information to determine:  

(1) If the student’s conduct was caused by/or had a direct and substantial relationship to 
the disability; or 

(2) If the conduct was the direct result of the LEA’s failure to implement the IEP. 9 

If the IEP team answers NO to both of the above questions, then the student may be disciplined in the 
same manner as a nondisabled student, except that the LEA must continue to provide a free appropriate 
public education (“FAPE”) to IDEA-eligible students who are removed for more than 10 school days.10 

If the IEP team answers YES to either of the above 
questions, the student must be returned to the 
placement from which he/she was removed, unless 
parents and LEA agree to change of placement.  

In addition, if the IEP team makes the determination 
that the conduct was a manifestation of the student’s 
disability, the LEA must take certain steps to prevent 
similar occurrences in the future. The LEA must either 
conduct a functional behavioral assessment (FBA), 
unless the LEA had conducted a functional behavioral 
assessment before the behavior that resulted in the 
change of placement occurred, and implement a 
behavioral intervention plan for the student or, if a 
behavioral intervention plan already has been 
developed, review the behavioral intervention plan, 
and modify it, as necessary, to address the behavior.  

 

 Notice of Change of Placement 

When a student with disabilities is removed for 10 consecutive school days OR 10 cumulative school days 
and behavior constitutes a pattern, a disciplinary change of placement has occurred.  In this case, the 

                                                             
8 34 CFR 300.530(e);  
9 34 C.F.R. Sec. 300.530(e).   
10 34 CFR 300.530(b)(2). 

What if the IEP Team Disagrees? 

If the members of the IEP team cannot 

reach consensus or agreement on whether 

the student’s behavior was or was not a 

manifestation of the disability, the local 

education agency (which may be either the 

charter school or its authorizing school 

district) must make the determination and 

provide the parent with written notice of 

this determination (this is often referred to 

as “prior written notice”). If the parent 

disagrees with this determination, the 

parent may request mediation and/or a due 

process hearing to resolve a disagreement. 

34 CFR §300.506 and §300.532(a).   

 



LEA must notify the parents of (a) the decision to change the student’s placement and (b) the procedural 
safeguards available to the parents.11  

  

 Exceptions: Weapons, Drugs, Serious Bodily Injury 

There are 3 special circumstances when an LEA may remove 
a student to an interim alternative educational setting for 
up to 45 school days without regard to whether the conduct 
was a manifestation of the student’s disability. An LEA may 
remove a student to an interim alternative educational 
setting if the student does any of the following at school, on 
school premises or at a school function: 

 Carries or possesses a weapon;  

 Knowingly possesses or uses illegal drugs, or sells 
or solicits the sale of a controlled substance  

 Has inflicted serious bodily injury12 upon another 
person  
 
 

 Expedited Due Process  

Even if the team answers YES to either of the manifestation determination question, the LEA may request 
an expedited due process hearing when it believes that maintaining the current placement of the student 
is substantially likely to result in injury to the student or to others, seeking an order to change the 
student’s placement to an appropriate interim alternative educational setting for up to 45 school days.   

The parent of a student with a disability who disagrees with the manifestation determination or any 
decision regarding a disciplinary change of placement may also appeal the decision by requesting an 
expedited due process hearing.  

 

 Interim Alternative Educational Setting 

The student’s IEP Team determines the appropriate Interim Alternative Educational Setting (IAES). An 
appropriate IAES must be selected “so as to enable the student to continue to participate in the general 
education curriculum, although in another setting, and to progress toward meeting the goals set out in 
the student’s IEP.”13   

 

 In School Suspensions 

U.S. Department of Education does not consider an in-school suspension to be a “removal” where the 
student:  

                                                             
11 34 CFR 300.530(h).  
12 Under the IDEA, “serious bodily injury” means bodily injury that involves substantial risk of death; extreme physical pain; 
protracted and obvious disfigurement; or protracted loss or impairment of the function of a bodily member, organ, or mental 
faculty. (34 CFR 300.530(i); 18 U.S.C.  1365(h)(3).  
13 20 U.S.C. § 1415(k)(1)(D) 

What constitutes serious bodily injury? 

Note that serious bodily injury is very 

hard to substantiate. The term serious 

bodily injury means bodily injury which 

involves  

 A substantial risk of death;  

 Extreme physical pain;  

 Protracted and obvious 

disfigurement; or  

 Protracted loss or impairment of 

the function of a bodily member, 

organ, or mental faculty. 

 



 Is afforded the opportunity to continue to appropriately progress in the general curriculum;  

 Continues to receive services specific in the student’s IEP; and  

 Continues to participate with non-disabled peers to the extent dictated by their IEP.14  
 

 Continuation of Services: 
 

It is important to note that suspension and/or expulsion does not 
take away a student’s right to FAPE under IDEA. Students with 
disabilities must continue to receive FAPE during any period of 
suspension beyond ten days, during any period of interim placement 
and during any period of expulsion.  (34 CFR 300.530(b)(2)).  

 

The services a student receives under these circumstances must 
enable him or her to continue to participate in the general curriculum 
and to continue to progress toward meeting his or her IEP goals and 
to receive needed behavioral assessments and services.  

 

 

 
 

                                                             
14 Analysis of Comments and Changes to 2006 IDEA Part B Regulations, 71 Fed. Reg. 46715 (August 14, 2006) 

Can we remove a student 
from the school bus? 

If transportation is included 
on a student’s IEP as a related 
service, then exclusion from 
the school bus is treated in the 
same manner as a suspension 
from school. In California, 

alternative transportation 
must be provided if the 
service is specific in student’s 
IEP. (Educ. Code. 48915.5) 

A student with a disability has committed an act that potentially constitutes grounds 
for suspension or expulsion. Now what? 

1. Document the incident  
2. Review your student code of conduct or discipline policy and determine whether the incident 

constitutes grounds for suspension or expulsion. 
3. In case of suspension for a student with an IEP:  

a) Determine if the student has been previously suspended for similar behavior in the same 
school year, so that it constitutes a pattern—  

i. Because the series of removals total more than 10 school days in a school year;  
ii. Because the student's behavior is substantially similar to the student's behavior in 

previous incidents that resulted in the series of removals; and 
iii. Because of such additional factors as the length of each removal, the total amount of 

time the student has been removed, and the proximity of the removals to one 
another. 

b) If no pattern exists, the school may proceed with a suspension for up to 10 ten days.  

c) If a pattern emerges, proceed to schedule a Manifestation Determination IEP meeting. 

4. If the incident constitutes grounds for expulsion, proceed to schedule Manifestation 
Determination IEP meeting. 

5. In taking any action to suspend or remove a student, be sure to provide the student with 
constitutional due process protections appropriate for the length of the removal.  



Do students eligible under Section 504 receive the same protections as students with IEPs? 
 

Suspensions and expulsions of students with disabilities are treated the same way under both the IDEA and 
Section 504. The Office for Civil Rights maintains that the same protections apply to students identified as 
disabled under IDEA are available to students classified as disabled under Section 504.15  
 
Section 504 does not explicitly require that schools have a formal written discipline policy, but such a policy is 
recommended.16  
 

Are students not yet identified for special education eligible for protection?  
 
A student not yet identified for special education may assert any available IDEA protections, including the right 
to stay-put and due process, if the LEA had knowledge that the student was disabled before the incident giving 
rise to the disciplinary action occurred.  
 
An LEA is deemed to have knowledge of the student’s disability if:  

 The parent expressed written concern to supervisory or administrative personnel, or to one of the 
student’s teachers that student was in need of special education and related services;  

 The parent requested  a special education evaluation of the student; or  

 The student’s teacher or other school personnel expressed specific concerns about a pattern of behavior 
demonstrated by the student directly to special education director or other supervisory personnel.17 

 
An LEA is deemed not to have knowledge that the student had a disability if the parent has not allowed an 
evaluation or has refused services, or if the student has been evaluated and determined not to be eligible.18  
 
If the LEA had no basis of knowledge of the student's disability, it can proceed with the proposed discipline, 
but it must conduct an expedited evaluation, if the parents so request. However, the student must remain in 
the educational placement determined by school authorities pending the results of the evaluation.19   

 
 
 
 
 
 
 
 
 
 

                                                             
15  See, e.g., OSEP Memorandum 95-16, 22 IDELR 531 (OSEP 1995); and Revised Memorandum of Understanding Between the Office 
for Civil Rights (OCR) and the Office of Special Education and Rehabilitative Services (OSERS), 202 IDELR 395 (OSERS 1987). 
16 See Desert Sands (CA) Unified Sch. Dist., 26 IDELR 613(OCR 1997) (OCR found that the district's actions concerning the suspensions 
of the student were consistent with Section 504 and Title II, but that the lack of formal district policies provides little assurance that 
the district is likely to act in accordance with those requirements in future instances). 
17 34 CFR 300.534(b) 
18 34 CFR 300.534(c) 
19 See 34 CFR 300.534(d)(ii). See Greater Lowell Technical High Sch., 45 IDELR 28 (SEA MA 2006). 
 



BEST PRACTICE CONSIDERATIONS 
 

What is a suspension/expulsion rate and why does it matter?  
 
The California Department of Education calculates student suspension and expulsion rates by dividing the 
number of students suspended or expelled by the cumulative enrollment. In 2011-12 about one student in 20 
was suspended from school and one in 1,000 was expelled (a suspension rate of 5.7% and an expulsion rate of 
0.1%). The vast majority of in-school and out-of-school suspensions are for nonviolent misbehavior—like being 
disruptive, acting disrespectfully, tardiness, profanity, and dress code violations. Intuitively, educators 
understand that removing students from the classroom prevents them from learning. There is also a mounting 
body of research that suggests a high correlation between suspension and expulsion and dropout rate as well 
as delinquency. For example, one study finds that being suspended even once in ninth grade is associated with 
a twofold increase in the likelihood of dropping out, from 16% for those not suspended to 32% for those 
suspended just once (Balfanz, 2013). Given the negative long-term consequences of such discipline measures, 
suspension and expulsion should only be used as a last resort, after all alternatives have been exhausted.  
 

What are some of the alternatives to suspension?  
 
Charter and traditional public schools are encouraged to explore student discipline alternatives that do not 
require removal from the educational setting. Some examples of alternatives to suspension include community 
service, counseling, parent supervision, courses focused on socio-emotional and behavioral skills, among 
others20. With the number of positive examples mounting, there is also considerable interest in expanding 
restorative justice programs as an alternative to out-of-school suspensions and expulsions. A central goal of this 
approach is to change the mindset of misbehaving students to help them gain respect for individuals in their 
communities, including themselves, and increasing accountability to their communities. It focuses on supporting 
the individual needs of students and changing the way educators think about school discipline.21 Many districts 
and charter schools in California have already implemented restorative justice programs and more alternatives 
to suspension should continue to be explored. 22 

 
 

 
 

                                                             
20 Reese Peterson, PhD. What Every Administrator Needs to Know About Alternatives to Suspension and Expulsion (2006) 
21 The Center for Civil Rights Remedies. Out of School & Off Track: The Overuse of Suspensions in American Middle and High Schools 
22 The Center for Civil Rights Remedies A Summary of New Research Closing the School Discipline Gap: Research to Policy (2013) 


