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December 19, 2016 

Mr. Jorge E. Navarrete, Clerk 
California Supreme Court 
350 McAllister Street 
San Francisco, CA 94102-4797 

PROCOPIO 
525 Bstreet 
Suite 2200 
San Diego, CA 92101 
T. 619.238.1900 
F. 619.235.0398 

JOHN C. LEMMO 
P. 619.515.3294 
john.lemmo@prooopio.oom 

SAN DIEGO 
SILICON VALlEY 
DEL MAR HEIGHTS 
AUSTIN 
PHOENIX 

Re: Letter in Support of Request for Review in Case No. S238632; Amici Curiae 
Letter of (1) California Charter Schools Association, (2) Charter Schools 
Development Center, (3) The Association of Personalized Learning Schools 
and Services, (4) Altus Institute Network of Chartered Schools, (5) Julian 
Charter School, (6) Diego Valley Charter School, and (7) The Classical 
Academies, Supporting Review of Anderson Union High School District v. 
Shasta Secondary Home School (C078491) 

Dear Mr. Navarrete: 

This is a letter in support of review under California Rules of Court, rule 
8.500(g). Please transmit it to the Court and staff accordingly. The advocates of 
review are: (1) The California Charter Schools Association, (2) Charter Schools 
Development Center, (3) The Association of Personalized Learning Schools and 
Services, (4) Altus Institute Network of Chartered Schools, (5) Julian Charter School, 
(6) Diego Valley Charter School, and (7) The Classical Academies (collectively, "Amici 
Curiae"). The Amici Curiae urge the Court to undertake review ofthe October 17, 
2016 decision of the Third Appellate District in Anderson Union High School District 
v. Shasta Secondary Home School (C078491) (the ·Opinion"). 

The Opinion is widely expected to dramatically restrict the availability of free 
public education in many areas of the state, by disrupting long-standing statewide 
practices consistent with 2002 legislative revisions to the Charter Schools Act and 
explicit direction from the California Department of Education ("CDE"). 
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The pre-Opinion resource center location practices of nonclassroom-based 

charter schools and their authorizing school districts are not new, or inconsistent with 
law and sound educational policy. To the contrary, thoughtful, experienced educators 
helped the Legislature craft an arrangement by which charter schools could 
experiment with directed independent study and other nonclassroom-based 
education models to better serve subgroups of failing students who were not being 
reached by traditional, district-operated public schools. Accessible, conveniently
located student resource centers (e.g., near their homes) were among the most 
essential concepts needed to make the arrangement work. Charter schools and their 
authorizing school districts did exactly what the Legislature intended-they started 
experimenting with ways to improve access to public education through successful 
nonclassroom-based models. Pupil performance and high school graduation rates 
increased for those served. The CDE issued guidance that explicitly encouraged 
nonclassroom-based models, including those that include out-of-district, in-county 
resource centers like the one at the heart of the Opinion. All this thought and work 
has paid off for students; the nonclassroom-based models are working. 

Now comes the Court of Appeal. It rejects offhandedly what the CDE had 
developed over decades of real-world experience in California public education, 
ignores the imminent, harmful and irreparable consequences to tens of thousands of 
K-12 students, and destroys the successful educational model with a narrow, 
textualist reading of the statute. Only the California Supreme Court can rewrite a 
suitable end to this story. Perhaps this requires implying meaning in a statute not 
conveyed in its explicit language. But common sense and logic cannot be disabled at 
the courthouse door. Did a Legislature that explicitly authorized potentially far-flung, 
out-of-county resource centers really intend to prohibit convenient and accessible in
county resource centers? If anyone had made the case at a committee hearing that 
explicit language was necessary for in-county resource centers, of course it would 
have been added. But no one did; and it wasn't. The Opinion's interpretation and 
conclusion was unforeseen by the Legislature. The statute cannot be read in a way 
that leads to absurd consequences-yet that is what the Opinion does. There is only 
one way to read the statute that harmonizes with its central purpose and policy, and 
with logic: Of course the Legislature authorized in-county resource centers. 

The Charter Schools Act of 1992 (the "Act") was meant to, among other 
purposes, "[pjrovide parents and pupils with expanded choices' in education and 
"[i]ncrease learning opportunities for all pupils, with special emphasis on expanded 
learning experiences for pupils who are identified as academically low achieving.· 
(Ed. Code, § 47600, subds. (b) & (e).) Based on surveys recently conducted by Amici 
Curiae, there are approximately 229 in-county but out-of-district charter school 
resource centers operating in California that serve approximately 38,000 public 
school·children reaching from San Diego County to Modoc County. More than 63 
percent of these students are socioeconomically disadvantaged and qualify for free 
or reduced-price meals, and more than 46 percent are Latino or African American. 
Ninety percent of these resource centers are used to deliver services to special 
education students. The Opinion will disproportionately impair education for these 
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student subgroups, which have historically been plagued by academic 
underperformance and may otherwise slip through the cracks of traditional, district
operated public schools. Again, this is not what the Legislature intended. The 
Legislature intended to better serve these historically underperforming pupil 
subgroups with flexible programs established under the Act, not restrict their ability 
to access vital educational resources. The Opinion seriously degrades many charter 
schools' ability to fulfill the intent of the Act. 

In addition, nonclassroom-based charter schools like Shasta Secondary Home 
School ("SSHS") require in-county but out-of-district resource centers to fulfill their 
legal obligations to students. Charter schools are required to admit all pupils who 
wish to attend, and cannot deny admission based on the location of a student's 
home. (Ed. Code, § 47605, subds. (d)(l) & (d)(2)(A).) Charter schools offering 
independent study (a form of nonclassroom-based instruction) are also required to 
"ensure the same access to all existing services and resources in the school in which 
the pupil is enrolled." (Ed. Code, § 51746.) "The services and resources may 
include ... [a] deSignated learning center or study-area staffed by appropriately trained 
personnel." (Ed. Code, § 51746, subd. (a).) If the Opinion stands, a charter school 
cannot ensure its out-of-district students will have the same access to all services 
and resources the school offers and provides its in-district students. Theoretically, 
charter schools could seek additional charters from other school districts in adjacent 
counties in order to maintain service to these students, but that would disrupt the 
existing accountability in the system. In this way, the holding in the Opinion has 
created a serious conflict in law that should be resolved by the Supreme Court. 

Further, the Opinion would require hundreds of charter schools to stop serving 
students at facilities they are contractually obligated to continue paying for. These 
facilities were secured in reliance on a logical interpretation of the law that has been 
commonplace for over a decade, with the support of the CDE. This financial loss 
would be devastating to many charter schools, and would be a tremendous waste of 
scarce public education dollars. 

I. Amic; Curiae are Vitally Interested in the Opinion's Hannfullmpact on at 
Least 38,000 Public School Students in California 

The California Charter Schools Association ("CCSA") is a nonprofit membership 
and professional organization representing 70 percent of the 1,253 charter schools 
in the state which serve over 600,000 public school students, as well as numerous 
charter school advocates and supporting organizations. Since 2003, CCSA has 
advanced the charter school movement by providing state and local advocacy, 
leadership on accountability, and resources for member schools. The vision of CCSA 
is to increase student learning by growing the number of families choosing high 
quality charter schools so that no child is denied the right to a great public education. 
As one of the means to this end, CCSA supports the growth of charter school 
programs available to students who do not have access to high quality traditional 
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district-operated public schools, and who would otherwise cease pursuing their 
education altogether. 

The Charter School Development Center ("CSDC") is a nonprofit membership 
organization that provides leadership training, technical support, and advocacy on 
behalf of its approximately 465 dues-paying member charter schools, including 
approximately 130 charter schools that provide nonclassroom-based instruction. 
CSDC's founder, Eric Premack, worked closely with then-California State Senator Gary 
K. Hart and his staff, when Senator Hart authored California's original Charter 
Schools Act of 1992. CSDC also worked closely with then-California 
Assemblymember Sara Reyes and her staff to include amendments to Assembly Bill 
19941 (the legislation at the center of this litigation) to help protect charter schools' 
ability to offer blended forms of independent study instruction. 

The Association of Personalized Learning Schools and Services ("APLUS+") is a 
statewide membership network association whose mission is to advance the 
Personalized Learning education model in public education and to support schools 
whose mission and vision is to offer all enrolled students a personalized plan with 
choice and flexibility in how, what, when, where, and with whom each student learns. 
APLUS+ provides membership support services which include profeSSional 
development training, consulting, advocacy, networking and best practices sharing, 
informational updates, and more. APLUS+ was founded in 2002 by Jeff Rice, who 
continues to serve as the Association's Director as well as a passionate advocacy 
voice for the Personalized Learning model and movement. APLUS+ school 
membership is currently comprised of 60 California charter schools (all 
nonclassroom-based, independent study classified), collectively serving more than 
60,000 K-12 students. 

Altus Institute Network of Chartered Schools ("Altus") is a parent organization 
to a network of free public charter schools that share the philosophy of putting 
students first in education. Altus operates four charter schools with over 35 resource 
centers, including nearly a dozen that are located in-county but out-of-district. These 
resource centers serve the diverse needs of Altus students by creating a menu of 
learning opportunities including independent study, home study, distance learning, 
and other creative modes of instructional delivery. During the 2014-2015 academic 
year, over 7,000 students advanced socially and academically by utilizing an Altus 
resource center located in-county but out-of-district. Over the past three years, over 
800 students might not have completed their high school education if not for the 
option of an Altus resource center. 

Julian Charter School ("JCS") is a non classroom-based public charter school 
authorized by the Julian Union Elementary School District, which is located in San 
Diego County. JCS currently serves approximately 2,500 students out of its eleven 

1 (See Stats. 2002, ch. 1058, §§ 1·13 [adding section 47605.1 to the Education Code expressly permitting 
nonclassroom·based charter schools to establish a facility in an adjacent county to serve students}.) 
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facilities and offers various independent study and homeschool programs that, like 
SSHS, are specifically tailored to fit the needs of each individual child. The decision 
in this case will impact JCS's ability to continue to serve its students who specifically 
desire to be part of the JCS model of instruction. The school first began serving 
students about a decade ago and operated out of a single facility, but the program 
has expanded rapidly due to demand from parents. Now, JCS operates resource 
centers in San Diego County, and the adjacent counties of Riverside and Orange. 
Without this demand from parents, JCS would not be operating its multiple facilities 
serving thousands of students in programs that are specifically tailored to their 
individual needs. 

Diego Valley Charter School ("Diego Valley") is a WASC-accredited 
nonclassroom-based public charter school authorized by the Julian Union Elementary 
School District in San Diego County. The school serves approximately 650 students 
in grades 9-12 at its two resource centers-one is located within the authorizing 
district's boundaries in the town of Julian, and the other is located outside of the 
district but still within San Diego County in the City of EI Cajon. Sixty percent of the 
students at Diego Valley are over the age of 18, which means they are too old to 
enroll at a traditional district-operated public high school. Students come to Diego 
Valley because of personal, family, or financial situations that have left them 
excluded from the opportunities of a traditional school. Without Diego Valley, most of 
these students would never graduate high school. 

The Classical Academies ("TCA") is a group of nonclassroom-based public 
charter schools authorized by the Escondido Union Elementary School District, 
Escondido Union High School District, and the Oceanside Unified School District, and 
all are located in North San Diego County. TCA employs more than 500 employees 
and serves more than 4,400 K-12th grade students. With a total of seven locations, 
TCA offers various independent study and homeschool programs that, like SSHS, are 
specifically tailored to fit the needs of each individual child. The decision in this case 
will impac.t TCA's ability to continue to serve more than 700 students who specifically 
desire to be part of the TCA model of instruction. The school first began serving 
students in 1999 and operated out of a single facility, and now the program has 
expanded rapidly due to demand from parents based on the success we are seeing 
with students. Currently, TCA operates one resource center in North San Diego 
County along with 6 other locations. Without this demand from parents, TCA would 
not be operating its multiple facilities serving thousands of students in programs that 
are specifically tailored to their individual needs. 

Amici Curiae have reviewed the Opinion and the Petition for Review, and are 
familiar with the underlying facts. 

II. Introduction and Background 

The dispute underlying this case arose because the Anderson Union High 
School District (the "Anderson District") objected to SSHS' operation of a single small, 
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one-room resource center located within the District's boundaries (the "Cottonwood 
Resource Center"). SSHS is locally authorized by the Shasta Union High School 
District (the "Shasta District"), which is in Shasta County. The Cottonwood Resource 
Center, also located within Shasta County but just outside the boundaries of the 
Shasta District, was only open part-time to provide academic support to 
approximately 20 SSHS independent study students, providing them a safe and free 
space to use a computer, a desk, a whiteboard, and to meet with their assigned 
facilitator. 

The dispute involves the interpretation and application of the geographic 
restrictions governing the location of charter school facilities. The Act was amended 
in 2002 to expressly permit a non classroom-based school to establish a resource 
center, meeting space, or other satellite facility in a county adjacent to that in which 
the school is authorized. (Ed. Code, § 47605.1 subd. (c).) This change was a 
contraction of the then-existing ability of nonclassroom-based schools to establish 
facilities anywhere in the state. For over a decade, the 2002 amendment has been 
logically interpreted and applied to allow nonclassroom-based schools to establish 
small facilities only as far away as an adjacent county to provide their students with 
access to vital educational resources. The trial court correctly recognized that 
Education Code section 47605.1(c) impliedly permits the resource center's location 
in-county, since an out-of-county location is expressly permitted. The Court of Appeal 
disagreed, and has created unwarranted confusion for tens of thousands of 
students, and hundreds of schools who have invested time and money securing 
facilities in reliance upon common interpretations of the law that further the 
expressed le'gislative purposes of the Act. 

III. The Opinion Will Harm Many Students in Underserved Pockets of 
california Where Quality Options for a Free Public Education Are Not 
Easily Accessible. 

If the Opinion stands, the effect will be devastating to thousands of students 
who may simply drop out of school due to a lack of viable educational options and 
resources available to them. The Legislature specifically acknowledged the 
importance of independent study as an "effective alternative education program 
designed to respond to the different ways pupils acquire learning and to provide 
alternative means for pupils to complete their prescribed course of study." (Senate 
Bill No. 1563 (1989-1990 Reg. Sess.) § 1, p. 3343.) Such programs allow the 
flexibility in scheduling and learning activities required by many pupils in rural and 
underserved areas. (ld.) Independent study programs have grown significantly in 
popularity in recent years. For charter schools, this growth is attributable in large 
part to the use of independent study by pupils who are at risk of dropping out of 
school or who have previously dropped out of school and are looking for an 
alternative method to finish their education. 

The reasons the Legislature encouraged independent study are entirely 
consistent with the Act's purposes to expand new and different learning opportunities 
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for students and increase competition within the public school system. (See Ed. 
Code, § 47600.) A basic tenet of the Act is choice: Parents-not school districts
should be able to choose where and how their children are educated. (See Ed. Code, 
§ 47601, subd. (e).) Charter schools give parents an opportunity to tailor their child's 
education to the child's particular needs, and independent study schools like SSHS 
are one key way parents do this. Parents and students are the primary stakeholders 
in the public school system and the law should be construed to favor them. (See Ed. 
Code, § 47615, subd. (b).) 

Many California students live in underserved communities and do not have 
meaningful access to the traditional public school system. There are a number of 
reasons why these students experience great difficulty accessing and thriving in · 
traditional public schools, including lack of transportation, long commute times, 
competing family care obligations, and lack of quality options from existing school 
district programs, among many others. Independent study programs serve these 
students in ways traditional classroom models cannot. Many students choose a 
charter school independent study program because it is their only means to obtain a 
high school diploma and workplace skills. Without nonclassroom-based options and 
resource centers, many of these students would otherwise drop out, fall through the 
cracks, and never finish school. 

The Opinion is widely expected to harm far more parties than those directly 
involved in this litigation. Hundreds of resource centers across the State will be 
forced to close, and thousands of charter school employees may lose their jobs. 
Thousands students may be forced to return to traditional district-run programs 
where they were unsuccessful before, or that are too remote to be a practical choice. 
Worst of all, the real ity is that if nonclassroom-based schools are forced to close 
resource centers located in-county but out-of-district, thousands of young public 
school students may simply give up and leave the public school system altogether. 

IV. The Opinion Ignores or Discounts the Obligations of Nonclassroom
Based Charter Schools To Admit and Equally Serve All Students. 

There is an inherent conflict between the Opinion's holding and a 
nonclassroom-based charter school's obligations under the law to (1) admit any pupil 
who chooses to enroll, and (2) provide all pupils at the school comparable support 
and services regardless of location. 

The Act is meant to increase learning opportunities for a/l pupils, so the law 
specifically requires that "[aJ charter school shall admit all pupils who wish to attend 
the school" subject only to the school's enrollment capacity. (Ed. Code, § 47605, 
subd. (d)(2)(A) & (8).) A charter school cannot deny admission to a pupil because of 
where the pupil resides. (Ed. Code, § 47605, subd. (d)(1).) In fact, charter schools 
are explicitly authorized to collect state funding for independent study pupils who are 
residents of counties adjacent to the county in which the school is chartered, as well 
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as residents of the school's home county. (Ed. Code, §§ 47612.5, subd. (b); 
51747.3, subd. (b)(l).) 

However, charter schools that offer independent study are a/so required by law 
to provide appropriate resources to enable all students to access and successfully 
complete their program, which may include a "designated learning center or study 
area staffed by appropriately trained personnel." (Ed. Code, § 51746, subd. (a).) 
The independent study option is required to be substantially equivalent in quality and 
quantity to classroom instruction. (Cal. Code Regs., tit. 5, § 11701.5, subd. (a).) 
Students who engage in independent study are guaranteed the same access to 
services and resources as those enrolled in classroom-based instruction. (See Cal. 
Code Regs., tit. 5, § 11701.5, subd. (b).) In other words, for those students enrolled 
in a charter school's independent study program but residing outside of the 
authorizing district's boundaries, the school is required by law to make comparable 
services and resources available. 

The Opinion makes fulfilling these legal obligations nearly impossible. The 
Opinion creates a "donut effect" for resource centers-students residing in-district 
and students residing out-of-county get the advantage of a local resource center 
where they can use a computer or meet with a teacher to go over assignments, but 
students residing out-of-district but in-county would be forced to travel long distances 
(e.g., to an adjacent county) to their school's nearest facility. This is not equitable 
and would discourage students from participating in nonclassroom-based programs 
that are meant to be flexible and accessible. 

At the time of the appeal in this case, approximately 21 SSHS students used 
the Cottonwood Resource Center to periodically meet with teachers. The Cottonwood 
Resource Center was opened because parents in southern Shasta County and 
northern Tehama County requested resources available closer to their homes. The 
facility was made up of a small office space, four computer workstations and desks 
for students, a small library, and a white board, and was only open three days per 
week. The Cottonwood Resource Center provided a way for SSHS to comply with the 
law and provide an equal educational opportunity for these 21 students. Requiring 
the school to close the Cottonwood Resource Center moves valuable resources 
further away from the 21 students at SSHS who benefit from the center's location. 

The same is true for many other nonclassroom-based charter schools across 
the State. Resource centers provide a safe, quiet place for independent study 
students to do homework, complete standardized tests and assessments, meet with 
tutors, and receive essential special education services. Often, resource centers 
simply provide a convenient place for socioeconomically disadvantaged home-
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schooled students in rural areas to come and use a computer for school work free of 
charge. Moving these resources farther way from students, many of whom have no 
other way to access them, is not what the Legislature intended. 

V. Charter Schools Have Invested in Facilities for Over a Decade in 
Reliance on a Common and Logical Interpretation of the Law. 

Nonclassroom-based charter schools have invested a tremendous amount of 
public resources in commercial properties and leases over the past decade. These 
schools relied on the common and logical interpretation that Education Code section 
47605.1 impliedly permits a non classroom-based charter school to operate facilities 
in-county but out-of-district. This interpretation has long been supported by the CDE, 
which is the State agency tasked with interpreting education law and promulgating 
and enforcing regulations. (See, e.g., Ed. Code, §§ 33308, 33111, 47612.5, subd. 
(b).) In fact, the CDE issued an official memorandum in 2002 to all school districts 
and charter schools confirming that nonclassroom-based facilities are not subject to 
the geographic restrictions on the "sites' or "schoolsites' of classroom-based 
schools. The Opinion directly contradicts this interpretation, which will likely force 
hundreds of charter schools to stop operating at facilities they have already paid for 
or are contractually obligated to continue paying for, even though they can no longer 
serve students there. This will be disruptive to the public school system and 
devastating for many charter schools and students all over the State. 

For these reasons, we urge the Court to grant the Petition for Review. 

John C. Lemmo 
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fully prepaid, in the United States mail at San Diego, California 
addressed as set forth below. I am readily familiar with the firm's 
practice of collection and processing correspondence for mailing. 
Under that practice it would be deposited with the U.S. Postal Service 
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