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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SANTA CLARA 
 
 
 
PROMISE PUBLIC SCHOOLS, INC., 
 
  Petitioner/Plaintiff, 
 
 v. 
 

SAN JOSE UNIFIED SCHOOL DISTRICT; and 
DOES 1 through 10, inclusive, 
 
  Respondents/Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.:  
 
PROMISE PUBLIC SCHOOLS, INC.’S 
VERIFIED PETITION FOR WRIT OF 
MANDATE AND COMPLAINT FOR 
INJUNCTIVE AND DECLARATORY 
RELIEF 
 
 
 
 
 
 
 
 

 

I. INTRODUCTION 

The San Jose Unified School District (“District”) is blatantly violating its legal obligations in an 

effort to keep Petitioner/Plaintiff PROMISE PUBLIC SCHOOLS, INC. (“Promise”), a charter school 

with the support of hundreds of San Jose parents, from opening its doors. Without this court’s 

intervention, Promise will not be able to commence operations for the 2018-2019 school year, and all 

of these parents will be denied the ability to send their child(ren) to the school of their choice.  

Proposition 39 is a law in California that requires school districts to fairly share their facilities 

(which they hold in trust for all district residents) with charter schools. Promise made a legally 
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compliant and timely request to the District for Prop. 39 facilities to accommodate approximately 210 

students, and included with its request “Intent to Enroll” forms signed by 310 District resident parents, 

confirming that they are meaningfully interested in enrolling their child(ren) in Promise next year.   

Yet the District completely ignored the signed Intent to Forms submitted by Promise, and 

completely rejected Promise’s Prop. 39 request, claiming that the school would enroll fewer than 80 

students in the 2018-19 school year. As part of its efforts, the District harassed, intimidated, and 

misled District parents about Promise. There is nothing wrong with Promise’s enrollment estimates 

and the District knows it.  The District, contrary to its Constitutional mission, is giving the 

bureaucratic stiff-arm to Promise’s incoming students and parents for the sin of enrolling in a 

competing charter school.   

  The District’s gamesmanship with the lives of the students who wish to attend Promise is petty 

and inexcusable.  Time is getting short.  Teachers need to be hired, equipment procured, and Promise’s 

incoming students need to know they will have the facilities they need when school starts. Without the 

Court’s intervention, the District will continue to refuse facilities to Promise, thereby keeping Promise 

from opening its doors and serving District families in downtown San Jose who wish another 

alternative to the District’s failing schools in the area.  

The District, however, has no intention of performing its Prop. 39 duties voluntarily because 

Promise presents a competing educational program that many parents are interested in.  Put simply, the 

District is not going to provide Promise’s students with any facilities until this Court forces it to.  In 

that cause, Promise alleges as follows:  

II. PARTIES 

1. Petitioner/Plaintiff PROMISE PUBLIC SCHOOLS, INC. (“Promise”) is a California 

nonprofit public benefit corporation, incorporated in December 19, 2016, bearing entity number 

C3972294, with its principal place of business in San Jose California within the County of Santa Clara.    

2. Respondent/Defendant San Jose Unified School District (“District”) is a school district 

within the County of Santa Clara.  The District is, and at all times mentioned herein was, a public 

entity duly existing under the laws of the State of California and operating as a public school district 

providing educational services in the County of Santa Clara. 
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3. Promise is ignorant of the true names and capacities of defendants sued herein as Does 

1-10, inclusive, and therefore sues these defendants by these fictitious names.  Promise will amend this 

Complaint to allege their true names and capacities when ascertained.  Promise is informed and 

believes, and thereon alleges, that each of the fictitiously named defendants is responsible in some 

manner for the occurrences herein alleged, and that its injuries, as herein alleged were proximately 

caused by the wrongful conduct of these fictitiously named defendants. 

III. OVERVIEW OF PROP 39 

4. Charter schools are part of California’s public school system and students who attend 

charter schools are public school students. (Wilson v. State Board of Education (1999) 75 Cal.App.4th 

1125.)  

5. Prop. 39 is a statutory initiative approved by the voters of California.  In November of 

2000, the people of this State passed Prop. 39, which requires school districts to share public school 

facilities with charter schools operating within the school district.  School districts are required to 

provide public school “facilities sufficient to accommodate all of the charter school’s in-District 

students in conditions reasonably equivalent to those in which the students would be accommodated if 

they were attending the other public schools of the district. Facilities provided shall be contiguous, 

furnished, and equipped and shall remain the property of the school district.” (Ed. Code § 47614.) 

6. Prop. 39’s requirements and obligations are based upon the legal principal that school 

districts hold public school facilities in trust for all public school children in the State of California. 

These school facilities are largely built and paid for with bond monies and property taxes, which are in 

turn funded by the residents of the school district.  Every student in the school district’s boundaries is 

therefore entitled to benefit from and share in those facilities. When a student elects to attend a public 

charter school, that student’s share of the facilities held in trust by the District is mandated to be 

allocated to the charter school.   

7. For a charter school to be eligible to receive Prop. 39 facilities, it must make its request 

for facilities no later than November 1 in the year preceding the year in which facilities are to be 

allocated.  Prop. 39 states:  

/// 
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Each year each charter school desiring facilities from a school district in which it 
is operating shall provide the school district with a reasonable projection of the 
charter school's average daily classroom attendance by in-district students for the 
following year. The district shall allocate facilities to the charter school for that 
following year based upon this projection. (Educ. Code § 47614, subd. (b)(2).) 

8. The written facilities request must include: (1) reasonable projections of ADA1 

generated by “in-District” students (defined by Cal. Code Regs., tit. 5, § 11969.2, subd. (c) “as 

students who are entitled to attend the schools of the school district and could attend a school district-

operated school,” and out-of-district ADA; (2) a description of the methodology for the ADA 

projections; (3) if relevant, documentation of the number of in-District students meaningfully 

interested in attending the charter school; (4) the charter school’s instructional calendar; (5) 

information regarding the general geographic area in which the charter school wishes to locate; and (6) 

information on the charter school’s educational program that is relevant to assignment of facilities. 

(Cal. Code Regs., tit. 5, §§ 11969.9, subds. (b) and (c).)   

9. When a charter school projects its in-District ADA, its Prop. 39 request must include 

“documentation of the number of in-District students meaningfully interested in attending the charter 

school that is sufficient for the district to determine the reasonableness of the projection, but that need 

not be verifiable for precise arithmetical accuracy.” (Cal. Code Regs., tit. 5, § 11969.9, subd. (c)(1)(C).)  

Neither Prop. 39, nor the Implementing Regulations, define the types of documents that must be 

submitted with the Prop. 39 request to support a charter school’s ADA projections.   

10. Prop. 39 does not require a charter school to demonstrate arithmetical precision in its 

ADA projection or provide the kind of documentary or testimonial evidence that would be admissible 

at a trial. Rather, the school is subsequently penalized if its projection was incorrect by having to 

reimburse the district for over-allocated space. (Sequoia v. Aurora, (2003) 112 Cal.App.4th 185, 195-

96; Ed. Code § 47614, subd. (b)(2).) 

11. Prop. 39 mandates that “each school district shall make available, to each charter school 

                                                 
1 School districts are only obligated under Prop. 39 to allocate reasonably equivalent school facilities to 
accommodate the number of units of ADA representing students who would otherwise be eligible to 
attend the school district’s schools.  Attendance is the presence of a student on days when school is in 
session; “average daily attendance” (“ADA”) is calculated by dividing the total number of days a 
student actually attends school by the number of days of school taught during the same period. 
Enrollment is different from ADA: it is simply the number of students signed up to attend a school.    
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operating in the school district, facilities sufficient for the charter school to accommodate all of the 

charter school’s in-district students.” “The intent of the people … is that public school facilities should 

be shared fairly among all public school pupils, including those in charter schools.” (Educ. Code § 

47614, subd. (a).)  

12. The California Court of Appeals, in California School Bds. Assn. v. State Bd. of 

Education, noted in confirming that a request for an existing charter school that projects a substantial 

increase in enrollment:  

 
…must provide ‘some explanation’ and ‘a showing’ of the charter school's 
projected ADA because the facilities request must still explain the charter 
school's methodology, break down its projections into grade level and district 
school that would otherwise be attended, and the district can access the charter 
school's prior year documentation to evaluate the request. If the charter school 
overestimates its projected ADA, the district will be entitled to reimbursement 
for over allocated space. (Ed. Code § 47614, subd. (b)(2).) … Considered 
together, the provisions of Regulations, section 11969.9 require a charter school 
to provide a school district with some explanation, based on a documentary 
showing, of its ADA projections. Although the School District Associations 
argue more information is necessary, we see no reason to believe, on this facial 
challenge to the regulation, that the information required by section 11969.9 will 
be insufficient to allow a school district to carry out its duties to evaluate the 
facilities request and provide reasonably equivalent facilities.  

(California School Bds. Assn. v. State Bd. of Education (2010) 191 Cal.App.4th 
530, 564-65; emphasis added.) 

13. In addition, the Final Statement of Reasons approved by the State Board of Education 

(“SBE”) and released with the new Proposition 39 regulations stated that “documentation of the 

number of in-District students meaningfully interested in attending the charter school is sufficient to 

determine the reasonableness of the projection though the documentation need not be verifiable for 

precise arithmetical accuracy,” and provides additional clarity on the matter of what types of 

documentation are considered sufficient:  

Submission to the district of the names and addresses of meaningfully interested 
students and parents would be limited to new charter schools (that have no 
historical information on enrollment and attendance) and continuing schools to 
the extent of anticipated [substantial] increases in enrollment. Required 
information would be limited to names and addresses, consistent with the 
statement of legislative intent in EC Section 49073.5 to “minimize” the release 
of telephone numbers “in the absence of express parental consent.” Names and 
addresses should be sufficient foundational information for school districts to 
determine the reasonableness of ADA projections. (Final Statement of Reasons 
at p. 6; emphasis added.) 
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14. Upon receipt of a written facilities request from a charter school, the school district: 

 
… shall review the charter school's projections of in-district and total ADA and 
in-district and total classroom ADA and, on or before December 1, express any 
objections in writing and state the projections the district considers reasonable. If 
the district does not express objections in writing and state its own projections 
by the deadline, the charter school's projections are no longer subject to 
challenge, and the school district shall base its offer of facilities on those 
projections. (Cal. Code Regs., tit. 5, § 11969.9, subd. (d); emphasis added.) 

15. If, by December 1, a school district expresses proper written objections and reasonable 

counter-projections of ADA, the charter school then “shall respond to any objections expressed by the 

school district and to the district's projections….  The charter school shall reaffirm or modify its 

previous projections as necessary to respond to the information received from the district pursuant to 

subdivision (d).”  (Cal. Code Regs., tit. 5, § 11969.9, subd. (e).)     

16. By no later than the following February 1, the school district must prepare and provide 

to the charter school a preliminary proposal regarding the reasonably equivalent, contiguous, and 

furnished and equipped facilities space to be allocated to the charter school.  At a minimum, the 

preliminary proposal shall include, among other things, the projections of in-District classroom ADA 

on which the proposal is based. (Cal. Code Regs., tit. 5, § 11969.9, subd. (f).)  Subsequently, the 

charter school has the opportunity to review and comment on the preliminary proposal, as well as 

make counter-proposals to the school district no later than March 1. (Cal. Code Regs., tit. 5, § 11969.9, 

subd. (g).)  Thereafter, the school district must provide a final offer of reasonably equivalent, 

contiguous, and furnished and equipped facilities to the charter school by April 1.  This final offer 

notification must specifically identify, among other things: (1) the classroom, specialized classroom, 

and non-teaching station space offered for the charter school’s use; (2) if shared space is offered, the 

specific sharing arrangements; (3) the in-District ADA assumptions for the charter school upon which 

the allocation is based, and if the assumptions are different than those submitted by the charter school, 

a written explanation of the reasons for the differences. (Cal. Code Regs., tit. 5, § 11969.9, subd. (h).)  

The charter school then has thirty days from receipt of the final offer to notify the school district if it 

intends to occupy the space.  (Cal. Code Regs., tit. 5, § 11969.9, subd. (i).) 

17. Cal. Code Regs., tit. 5, § 11969.8 provides the remedy if a charter school has 

overestimated its projected in-District ADA: The District may collect a reimbursement for over-
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allocated space. This is the regulatory remedy for a charter school which has over-projected its in-

District ADA (not a District unreasonably reducing ADA projections). 

IV. GENERAL ALLEGATIONS 

18. Promise submitted a charter petition to establish a charter school to serve downtown San 

Jose’s underserved student populations on April 6, 2017.  The District denied Promise’s charter 

petition, claiming it did not meet legal requirements, and Promise appealed the denial all the way to 

the State Board of Education.  On January 19, 2018, the SBE approved Promise’s charter petition, 

finding that in fact it met all legal requirements, and scheduled the school to open in the 2018-2019 

school year.  

19. On October 31, 2107, with its petition for a school charter pending before the State 

Board of Education, Promise wrote to the District requesting that the District make available 

reasonably equivalent school facilities for Promise’s incoming students in Transitional Kindergarten, 

Kindergarten, and First, Second, Fifth and Sixth grades for the 2018-2019 school year. (A copy of 

Promise’s October 31, 2017 Prop. 39 request is included herewith as Exhibit A.)  Promise made this 

request pursuant to Prop. 39. 

20. In keeping with the requirements of Prop. 39, Promise included with its Request 

projections of average daily classroom attendance (“ADA”) for in-district students for the 2018-2019 

school year. Based on its surveys of in-district parents, Promise projected an in-District ADA of 193.64 

units of in-District ADA for the 2018-2019 school year, representing an enrollment of 210 students. 

(Exhibit A, pp. 2.)  In support of its projections, Promise provided the District with the signatures of 

318 parents, on “Intent to Enroll” forms, expressing their “meaningful interest” in having their children 

attend Promise in the Fall.  Promise had collected 184 of the forms prior to submitting its charter 

petition, and collected an additional 134 forms to further demonstrate support of its Prop. 39 request.  

21. In response to Promise’s “Request for Proposition 39 Facilities,” the District wrote a 

one-page letter back to Promises declaring that it was tossing out all but 73 of the 318 Intent to Enroll 

forms submitted with Promise’s Request. (A copy of the District’s November 30, 2017 response to 

Promise’s Request for Proposition 39 Facilities is attached as Exhibit B.) 

/// 
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22. In addition, even though the deadline for making any objections to ADA projections is 

December 1, 2017, the District also inexplicably stated that “While 73 is the District’s reasonable 

projection at this time, the District will, per the parent/guardian agreement on the Promise Academy 

Intent to Enroll form, adjust that projection accordingly based on the actual verification of the 134 new 

submissions” –  though it did not perform any verification prior to December 1. (Exhibit B.) 

23. Thus, without showing any justification for its math, the District declared that its 

projection for in-district ADA for the 2018-2019 school year was 73 (below the threshold of 80 units 

of in-District ADA for Prop. 39 eligibility).  (Exhibit B.) 

24. On December 31, 2017, Promises wrote back in protest of the District’s methods, 

outlining all the ways in which the District’s process was illegal and contrary to the intent and 

language of Prop. 39. (Exhibit C).  

25. Among other things, Promise noted that Prop. 39 does not provide for the District to 

perform its own “counter-survey,” but only to review the forms submitted by Promise to make sure the 

students identified are District residents. Promise also noted that the District rejected all forms if the 

signing parent did not pick up the phone when the District called or return the message left by the 

District within 24 hours, even though the District had a signed form from that parent verifying their 

meaningful interest. Promise also outlined that all of the forms it submitted contained the actual 

signatures of parents verifying their meaningful interest, whereas the District only alleged that certain 

staff members had contacted the number on the phone and spoken to the person who picked up, 

without verifying it was the person who signed the form. Promise further expressed concern that the 

District staff harassed and intimidated parents during the calls, presented misleading or false 

information to the individuals that District staff spoke to, and did not provide Spanish translators for 

many Spanish-speaking parents.  (Exhibit C.) 

26. On January 29, 2018, the District wrote back to Promise and declared that since it could 

not “re-confirm” with enough parents to justify an in-district ADA of over 80, it was not going to 

provide Promise students any school facilities at all.  (Exhibit D.)    

27. Thereafter, on February 16, 2018, the District wrote to Promise saying that while it 

would not provide Promise with school facilities under Prop. 39, it was willing to rent facilities to 
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Promise at a rate of $33.00 per square foot (in comparison, a Prop. 39 pro rata share is usually around 

$4.00 per square foot per year) an arrangement by which Promise would pay the District $569,250.00 

per year for facilities, hundreds of thousands of dollars more than it would have to pay for Prop. 39 

facilities.  (Exhibit E.) In addition, the facilities offered were in a location more than 20 minutes by 

car (without traffic) from downtown San Jose, where Promise wishes to locate to meet the needs of the 

underserved students in that area, and to meet the requirements of its charter petition. 

28. On March 1, 2018, Promise wrote back to explain to the District the severity of its 

failure to comply with the laws and regulations of Prop. 39 requiring the District to share its facilities 

with Promise.  Promise even suggested several severely under-enrolled downtown San Jose school 

District sites that would be perfectly suitable for the needs of Promise’s incoming students.  (Exhibit 

F.) 

29. Other than making its offer to lease school facilities to Promise at an exorbitant rate, the 

District has given no indication it intends to provide the incoming students of Promise with any school 

facilities under its duties under Prop. 39.   

V. CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

(Writ of Mandate pursuant to Code of Civil Procedure §1085) 

30. Promise incorporates by reference and thereby re-alleges here each and every allegation 

set forth in the preceding paragraphs 1- 29.  

31.  Prop. 39 mandates that “each school district shall make available, to each charter school 

operating in the school district, facilities sufficient for the charter school to accommodate all of the 

charter school’s in-district students.” “The intent of the people … is that public school facilities should 

be shared fairly among all public school pupils, including those in charter schools.” (Educ. Code § 

47614, subd. (a).)  

32. At all relevant times, District has refused to offer “reasonably equivalent” school 

facilities to Promise for the 2018-2019 school year to accommodate Promise’s projected in-District 

ADA of 193.64 as required under Education Code § 47614 and related regulations, based on Promise’s 

reasonable projections.  District has affirmatively stated it will provide Promise no school facilities 
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pursuant to Prop. 39, regardless of Promise’s projection of 193.64 ADA.  (Exhibit D.) 

33. At all times relevant herein, District has been able to perform the duty described above 

and is able to so perform. Notwithstanding such ability and despite Promise’s demand for performance 

of the duty, District continues to fail and refuse to perform such duty.   

34. Absent being ordered to comply with its duty to provide Promise with facilities in 

accordance with its in-district ADA projection of 193.64, District will continue to fail and refuse to 

offer the required facilities by the Prop. 39 “preliminary offer” that was due on February 1, 2017 and 

subsequently by the Prop. 39 “final notification of the space offer” that is due on or before April 1, 

2017. 

35. Promise is beneficially interested in issuance of the writ and has standing to sue in that 

Promise operates a TK-2, 5-6 school that will be denied reasonably equivalent facilities sufficient to 

serve its projected in-district ADA of 193.64. 

36. Promise has performed any and all conditions precedent to filing this action, including 

making its Request for Proposition 39 Facilities under Cal. Code Regs., title 5, § 11969.9(c). 

37. Promise lacks a plain, speedy and adequate remedy at law. 

38. Without relief from this Court, District will continue to deny Promise facilities sufficient 

for its projected in-district ADA of 193.64 and instead will provide Promise student no facilities at all, 

based upon its lawless in-district ADA counter-projection of 73.  

39. Promise is being, and will continue to be, harmed by the District’s failure to perform its 

legal duties as Promise’s community, teachers, students, and parents will suffer harm in that they each 

will be denied the public school facilities to which they are legally entitled under Prop. 39, and Promise 

will be unable to enroll students, hire teachers, appropriately purchase furniture, supplies, and 

technology, and budget without a facility. 

40. Promise is therefore entitled to a peremptory writ in the first instance commanding 

District to immediately make a preliminary offer of reasonably equivalent, contiguous and furnished 

and equipped facilities in the Downtown San Jose area, pursuant to Prop. 39, on Promise’s projected in-

District ADA of 193.64, and grant such other and further relief and order as the Court may direct. 

/// 
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SECOND CAUSE OF ACTION 

(Declaratory Relief Pursuant to Code of Civil Procedure § 1060) 

41. Promise realleges and incorporates every allegation contained in paragraphs 1 through 

40 above as though set forth in full. 

42. An actual controversy has arisen and now exists between Promise and the District.  

Promise contends that the District’s rejection of Promise’s projection of in-district ADA is conclusory, 

unreasonable, insufficient, arbitrary, capricious, and unlawfully founded, and therefore may not be 

used as the basis to reduce Promise’s in-district ADA projections on which a mandatory Prop. 39 offer 

of reasonably equivalent facilities must be based. The District, on the other hand, disputes these 

contentions and absent judicial action, will deny Promise any offer of facilities to which its students 

are legal entitled. 

43. Promise has no adequate and speedy remedy at law to resolve the parties’ disputes. 

Because of the urgency and importance of the disputed issues and the limited timelines for offers 

mandated in Prop. 39, it is necessary and appropriate for the Court to resolve this dispute by issuing a 

judicial declaration determining the respective rights and obligations of Promise and the District.  

44. Promise seeks a judicial determination of its legal rights and the District’s legal duties, 

and a declaration stating: 

(a) That the supporting documentation submitted by Promise with its Request for 

Proposition 39 Facilities and the associated methodology is sufficient in and of itself to, and does, 

demonstrate that Promise’s in-District ADA projection of 193.64 is reasonable, and the District may 

not perform an illegal “counter-survey” to justify ignoring signed Intent to Enroll forms simply 

because it claims it cannot re-confirm the interest of each parent signatory by telephone. 

/// 

(b) That the District’s reduction of Promise’s in-district ADA projection because it could 

not reconfirm the interest of each parent signatory on each Intent to Enroll form is improper and 

legally impermissible. 

(c) That any efforts by the District to verify whether Promise’s in-district ADA projections 

are reasonable must be limited to review of the Intent to Enroll documentation submitted to determine 
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if the student is a District resident and grade-eligible. 

(d) That telephoning the signatories of Intent to Enroll forms to reconfirm whether they 

remain meaningfully interested in enrolling their child at Promise, and re-calculating in-District ADA 

based on the number of alleged affirmative re-confirmations communicated is unlawful.  

(e) That the District immediately must make preliminary offer of reasonably equivalent, 

contiguous and furnished and equipped facilities in the Downtown San Jose area, pursuant to Prop. 39, 

on Promise’s projected in-District ADA of 193.64 

VI. PRAYER FOR RELIEF 

WHEREFORE, Petitioner/Plaintiff Promise prays judgment against District as follows: 

1. For a writ of mandate compelling the District to comply with its ministerial obligation 

under Prop. 39 and its Implementing Regulations to immediately make a preliminary offer of 

reasonably equivalent, contiguous and furnished and equipped facilities in the Downtown San Jose 

area, pursuant to Prop. 39, and based on Promise’s projected in-District ADA of 193.64 for the 2018-

2019 school year, and immediately cease and desist from taking any action that is inconsistent with 

allocating said facilities to Promise based on an in-District ADA of 193.64; 

2. For a declaration as follows: 

(a) That the supporting documentation submitted by Promise with its Request for 

Proposition 39 Facilities and the associated methodology is sufficient in and of 

itself to, and does, demonstrate that Promise’s in-District ADA projection of 

193.64 is reasonable, and the District may not perform an illegal “counter-

survey” to justify ignoring signed Intent to Enroll forms simply because it claims 

it cannot re-confirm the interest of each parent signatory by telephone. 

(b) That the District’s reduction of Promise’s in-district ADA projection because it 

could not reconfirm the interest of each parent signatory on each Intent to Enroll 

form is improper and legally impermissible. 

(c) That any efforts by the District to verify whether Promise’s in-district ADA 

projections are reasonable must be limited to review of the Intent to Enroll  

documentation submitted to determine if the student is a District resident and 



1 

2 

3 

4 

5 

6 3. 

(d) 

grade-eligible. , 

That telephoning the signatories of Intent to Enroll fonns to reconfinn whether 

they remain meaningfully interested in enrolling their child at Promise, and re

calculating in-District ADA based on the number of alleged affinnative re-

confinnations communicated is unlawful. 

For a temporary restraining order, preliminary injunction, and pennanent injunction as 

7 follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 4. 

(a) 

(b) 

For an order enjoining the District from making a preliminary offer of Prop. 39 

facilities and/or a final offer of Prop. 39 facilities to Promise District that is not 

one of reasonably equivalent, contiguous, furnished and equipped facilities in the 

Downtown San Jose area, and based on Promise's projected in-District ADA of 

193.64. 

Correspondingly, for an order requiring District to base its offer of facilities to 

Promise for the School's 2018-2019 school year on an in-District ADA 

projection of 193.64. 

For attorney's fees in accordance with Code of Civil Procedure 1021.5 or such other 

17 applicable provision oflaw; 

18 

19 

20 

21 

5. 

6. 

For costs of suit herein; and 

For such other and further relief as the court may deem proper. 

Respectfully Submitted, 

22 Dated: March 23, 2018 YOUNG, MINNEY & CORR, LLP 

23 

24 

25 

26 

27 

28 
YOUNG, MINNEY 

&CORR, LLP 
655 UNIVERSITY A VENUE, 

SUITE 150 
SACRAMENTO, CA 95825 

BY: ~~ 
S H J.KOLLMAN 
Attorney for Petitioner/Plaintiff, 
PROMISE ACADEMY CHARTER SCHOOL 
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REQUEST	FOR	PROPOSITION	39	FACILITIES	FOR	THE	2018-2019	SCHOOL	YEAR		

(Facilities	request	must	be	received	by	Wednesday,	November	1,	2017.)	
	
	
	

Charter	School	Name:		Promise	Academy	 	 	 	 	 	 	
	
Contact	Information	 	
	
Name:			 Dr.	Anthony	H.	Johnson	 	 	 Phone:		 	 408-891-8876	 	 	 	
	
Email:			 ceo@promisepublicschools.org		 	 Fax:		 	 	 N/A	 	 	 	
	
Mailing	Address:		1400	Parkmoor	Ave.	Ste.	240	San	Jose,	CA	95126		 	 	 	 	 	 	
	
1. Please	complete	the	following	tables:	
	
Table	1:	Total	ADA	Projections	

A	 B	 C	 D	

Grade	Level	 Actual	Total	
Prior	Year	(P-2)	

Projected	Total	
Current	Year	

Projected	Total	
Request	Year	

TK	&	K		 N/A	 N/A	 65.8	

1	 N/A	 N/A	 32.9	

2	 N/A	 N/A	 32.9	

3	 	 	 	

4	 	 	 	

5	 N/A	 N/A	 32.9	

6	 N/A	 N/A	 32.9	

7	 	 	 	

8	 	 	 	

9	 	 	 	

10	 	 	 	

11	 	 	 	

12	 	 	 	

Total	 N/A	 N/A	 197.4	

	

Office	Use	Only 
 
Date	Submitted: 
Initials: 
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Table	2:	Total	In-District	ADA	Projections	

A	 B	 C	 D	

Grade	
Level	

Actual	Total	
Prior	Year	(P-2)	

Projected	Total	
Current	Year	

	
Projected	Total	
Request	Year	

	

TK	&	K	 N/A	 N/A	 65.8	

1	 N/A	 N/A	 32.9	

2	 N/A	 N/A	 29.14	

3	 	 	 	

4	 	 	 	

5	 N/A	 N/A	 32.9	

6	 N/A	 N/A	 32.9	

7	 	 	 	

8	 	 	 	

9	 	 	 	

10	 	 	 	

11	 	 	 	

12	 	 	 	

Total	 N/A	 N/A	 193.64	
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The	 following	 is	a	 list	of	 the	projected	 in-District	ADA	 (from	Table	2	above)	by	grade	 level	and	the	District	school	 the	
student	would	otherwise	attend:	
	
School	Name/Grade	 TK&K	 1	 2	 3	 4	 5	 6	 7	 8	 9	 10	 11	 12	

Allen	at	Steinbeck	 0	 0	 0	 	 	 0	 	 	 	 	 	 	 	

Almaden	Elementary	 0	 1.88	 0	 	 	 0	 	 	 	 	 	 	 	

Ann	Darling	 2.82	 0	 0	 	 	 0.94	 	 	 	 	 	 	 	

Bachrodt	 1.88	 0	 0	 	 	 2.82	 	 	 	 	 	 	 	

Burnett	Middle	 	 	 	 	 	 	 10.34	 	 	 	 	 	 	

Canoas	 0	 0.94	 0	 	 	 1.88	 	 	 	 	 	 	 	

Empire	Gardens	 11.28	 5.64	 5.64	 	 	 0	 	 	 	 	 	 	 	

Galarza	 2.82	 1.88	 1.88	 	 	 0	 	 	 	 	 	 	 	

Gardner	 4.7	 1.88	 4.7	 	 	 0	 	 	 	 	 	 	 	

Grant	 4.7	 3.76	 7.52	 	 	 4.7	 	 	 	 	 	 	 	

Hoover	Middle	School	 	 	 	 	 	 	 18.8	 	 	 	 	 	 	

Horace	Mann	 8.46	 4.7	 3.76	 	 	 0	 	 	 	 	 	 	 	

Lowell	 2.82	 0	 0	 	 	 4.7	 	 	 	 	 	 	 	

Olinder	 0	 0	 0	 	 	 2.82	 	 	 	 	 	 	 	

River	Glen	 0	 0	 0	 	 	 2.82	 	 	 	 	 	 	 	

Trace	 8.46	 2.82	 1.88	 	 	 4.7	 	 	 	 	 	 	 	

Washington	 7.52	 3.76	 1.88	 	 	 2.82	 	 	 	 	 	 	 	

Willow	Glen	 6.58	 3.76	 0	 	 	 2.82	 	 	 	 	 	 	 	
	

	
	

2. Describe	the	methodology	used	for	the	ADA	estimates	above.		Title	5	CCR	§11969.9,	specify	that	a	requesting	charter	
school	must	determine	a	reasonable	projection	of	the	in-district	average	daily	classroom	attendance	(ADA)	for	the	applying	school	year.	
	

Promise	Academy	will	begin	with	grade	levels	Tk,	Kindergarten,	1st,	2nd,	5th	&	6th	grades.	We	will	enroll	35	
students	per	grade	level	for	a	total	of	210	students	for	the	2018-2019	school	year	consistent	with	the	projections	
contained	in	our	charter	petition.		
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In	order	to	arrive	at	our	ADA	projections	for	the	2018-19	school	year,	we	then	
applied	an	attendance	rate	of	94%	to	our	grade-level	enrollment	projections.	This	attendance	rate	is	reasonable	
because	it	is	the	attendance	rate	used	in	our	charter	petition	budget,	and	is	the	same	attendance	rate	used	by	
the	District	to	make	its	own	attendance	projections.		
	
We	 project	 that	 all	 students	 enrolled	 at	 Promise	 Academy	 will	 be	 in-District	 students	 due	 to	 our	 lottery	
preference	for	in-District	students	and	for	students	who	currently	attend	the	lowest	performing	schools	in	the	
downtown	area	and	our	sustained	community	engagement	efforts	within	 the	District.	 In	addition,	all	of	 the	
Intent	 to	Enroll	 forms	collected	by	Promise	and	provided	with	 this	application	are	 from	 in-District	 students.	
Therefore,	Tables	1	and	2	above	are	very	similar	accounting	for	only	a	 few	out	of	district	students.	Promise	
Academy	is	a	classroom-based	program	and	therefore	we	do	not	project	to	have	any	non-classroom-based	ADA	
in	2018-19.	Promise	Academy	used	a	94%	based	on	our	research	on	the	ADA	of	local	schools.	
	
Parent	outreach	for	Promise	Academy	began	in	August	of	2016.	A	series	of	informational	meetings	have	been	
held	 at	public	 locations	 in	 the	 San	 José	Unified	 School	District	 (“District”)	 and	 follow-up	1:1	meetings	were	
offered	 and	 held	 with	 many	 parents	 who	 indicated	 they	 were	 meaningfully	 interested	 in	 enrolling	 their	
child(ren)	in	Promise	Academy	in	2018-19	on	Intent	to	Enroll	forms	and/or	on	the	Promise	Academy	charter	
petition..	 Each	 of	 the	 informational	meetings	were	well	 attended.	 Smaller	meetings	 ranged	 from	 15	 to	 20	
parents	 and	 larger	 meetings	 and	 events	 included	 more	 than	 50	 parents.	 	 In	 these	 meetings,	 the	 Promise	
Academy	 values	 and	 academic	 program	was	 explained.	 	 Families	 had	 an	 opportunity	 to	 ask	 questions	 and	
request	more	information.	All	flyers	and	promotional	materials	were	translated	into	English	and	Spanish	and	all	
meetings	were	conducted	in	both	English	and	Spanish.	These	meetings	took	place	in	parents’	homes,	in	local	
coffee	shops,	local	churches,	parks,	etc.	A	core	group	of	parents	were	established	in	October	2016	and	these	
parents	assisted	in	designing	various	elements	of	Promise	Academy’s	school	plan.	We	have	continued	to	hold	
parent	leader	team	meetings	twice	a	month.	The	Promise	Academy	petition	was	finalized	in	December	of	2016.		
	
In	 January	of	2017,	parent	outreach	efforts	 increased	and	were	conducted	by	 the	Promise	Academy	school	
founder,	 parent	 leaders,	 and	 community	 partners.	 Some	 examples	 of	 parent	 outreach	 efforts	 were	
presentations	at	local	churches,	presentations	at	local	libraries,	tabling	at	weekly	community	events	such	as	Viva	
Parks,	Family	Day	at	The	Tech	Museum	of	Innovation,	Promise	Academy	Family	Picnic	at	Roosevelt	Park	and	
presentations	at	local	elementary	schools	to	name	a	few.	Parents	shared	with	us	that	multiple	aspects	of	the	
Promise	 Academy	 mission	 and	 design	 attract	 them	 to	 our	 program.	 Some	 of	 these	 are	 a	 small	 school	
atmosphere,	small	group	instruction,	approach	to	personalized	learning,	daily	hands	on	applied	math-science-
technology,	and	a	potential	one-stop	school	option	(TK-12)	for	each	of	their	children.		Parents	have	also	cited	
the	poor	academic	performance	of	 their	 current	 schools	as	a	 reason	 for	 their	 interest	 in	Promise	Academy.	
Parents	learned	about	Promise	Academy	and	heard	from	parent	leaders	and	supporters.	A	complete	copy	of	
the	charter	petition	was	made	available	in	English	and	the	executive	summary	of	Element	A	was	made	available	
in	Spanish.	Bilingual	Promise	Academy	supporters	and	the	school	leader	communicated	with	parents	to	answer	
any	questions	they	might	have.	And	those	parents	who	were	meaningfully	 interested	signed	Intent	to	Enroll	
forms	(provided	in	English	and	Spanish)	indicating	their	interest	in	Promise	Academy.	The	initial	open	enrollment	
process	for	Promise	Academy	will	begin	approx..	January	22nd	2018	and	end	approximately	February	18th.	We	
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will	 hold	 several	 events	 to	 make	 families	 aware	 of	 Promise	 Academy	 as	 an	
educational	option	for	their	children	both	during	open	enrollment	and	after	the	initial	open	enrollment	period	
until	we	reach	full	capacity	by	July	30th,	2018.	Some	of	these	events	will	include:	Presentations	at	local	churches,	
presentations	as	local	 libraries,	presentations	at	local	community	centers,	presentations	at	local	pre-schools,	
Promise	Academy	Family	Day	event	pt.	2,	and	ongoing	bi-weekly	parent	meetings.	In	addition,	the	core	parent	
group	for	Promise	Academy	along	with	the	school	leader	will	personally	call	and	meet	with	families	that	have	
expressed	meaningful	interest	in	our	school.		
	
The	Intent	to	Enroll	forms	collected	by	Promise	Academy	state	that	they	would	be	used	to	support	the	Charter	
School’s	request	for	facilities	under	Prop	39.	In	total	an	estimated	hundreds	of	hours	have	been	dedicated	to	
ongoing	parent	engagement	efforts,	and	the	result	is	a	total	of	318	in-District	intent	to	enroll	forms	(TK,	K-	,	1st-	
,	2nd	-	,	5th	-	,	6th	-	)	that	parents	signed	indicating	that	they	are	meaningfully	interested	in	enrolling	their	children	
in	Promise	Academy	for	the	2018-2019	school	year.		
	
Grade	Level	 Total	Projected	In-

District	Enrollment	
Number	of	Intent	
to	Enroll	Forms	

Collected	

Percentage	of	
Enrollment	
Projection	

Supported	by	
Forms	

TK&Kindergarten	 70	 99	 140%	
1st	Grade	 35	 69	 197%	
2nd	Grade	 35	 27	 77%	
5th	Grade	 35	 75	 214%	
6th	Grade	 35	 48	 137%	

	
The	number	of	in-District	Intent	to	Enroll	forms	submitted	indicating	that	parents	are	meaningfully	interested	
in	 attending	Promise	Academy	at	 the	 time	of	 signing	 (318)	 far	 exceeds	our	 projections	 for	 initial	 in-District	
enrollment	 (210).	 In	 other	 words,	 Promise	 has	 been	 able	 to	 secure	 meaningfully	 interested	 signatures	
representing	more	than	150%	of	its	projected	enrollment,	more	than	9	months	in	advance	of	the	completion	of	
Promise’s	enrollment	process.	 In	addition,	 its	projections	are	reasonable	because	it	was	able	to	collect	all	of	
these	Intent	to	Enroll	forms	as	a	new	school,	with	no	established	program	or	facility	or	history,	and	without	its	
charter	petition	yet	approved	–	this	clearly	shows	that	Promise	is	an	appealing,	needed	and	desired	choice	in	
the	 community,	 and	 that	 will	 receive	 many	 applicants	 over	 the	 course	 of	 its	 entire	 enrollment	 process.	
Furthermore,	this	is	before	Promise	has	initiated	the	majority	and	most	significant	of	its	recruitment	efforts,	
which	shows	that	Promise’s	enrollment	projections	are	very	attainable	and	reasonable,	as	it	will	continue	to	
identify	and	sign	up	families	who	are	meaningfully	interested	in	enrolling	their	child(ren)	at	Promise	through	its	
enrollment	 period	 –	meaning	 that	 it	will	 be	 collecting	 the	names	 and	 addresses	 of	meaningfully	 interested	
families	representing	more	than	double	its	projected	enrollment.		
	
If	the	District	is	planning	to	contact	parents	to	verify	their	meaningful	interest,	please	be	aware	that	a	court	
recently	held	that	“counter-surveys”	are	inconsistent	with	the	Implementing	Regulations.	Specifically,	in	
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Rocketship	v.	Mt.	Diablo	Unified	School	District	(Contra	Costa	County	Superior	
Court,	Case	No.	N17-0137),	the	Court	stated	that	“the	regulations	do	not	authorize	a	district	to	blithely	discard	
the	school’s	methodology	and	documentation	by	conducting	its	own	wholly	independent	counter-survey.	The	
Court	finds	that	the	scope	of	“review”	permitted	to	a	school	district	is	very	limited.	The	district	may	review	the	
charter	school’s	projections	for	obvious	defects,	such	as	listing	a	child	outside	the	qualifying	age	range,	listing	
a	child	who	resides	outside	the	district	boundaries,	etc.	The	district	may	also	review	whether	the	school’s	
documentation	reasonably	supports	the	school’s	projection….Interpreting	the	implementing	regulations	to	
provide	a	narrow	scope	of	review	is	bolstered	by	a	consideration	of	the	parties’	respective	incentives.	Charter	
schools	have	a	strong	incentive	not	to	overestimate	enrollment,	because	they	must	pay	for	empty	classroom	
space.	(Ed.	Code,	§	47614,	subd.	(b)(2);	Cal.	Code	Regs.,	tit.	5,	§	11969.8.	See,	Sequoia	Union	High	School	Dist.	
v.	Aurora	Charter	High	School	(2003)	112	Cal.App.4th	185,	196	[“the	school	is	subsequently	penalized	if	its	
projection	was	incorrect	by	having	to	reimburse	the	district	for	over-allocated	space”].)	Hostile	school	districts,	
on	the	other	hand,	have	every	incentive	to	underestimate	enrollment	because	they	face	no	countervailing	
financial	penalty.	The	regulations	cannot	be	interpreted	so	as	to	give	school	districts	carte	blanche	to	lowball	
projected	enrollment,	thereby	starving	potentially	viable	charter	schools	of	the	classroom	facilities	they	need	
to	grow	and	thrive.	Proposition	39	was	enacted	to	prevent	such	conduct,	and	not	to	enable	it.”	
	
Therefore,	we	anticipate	that	the	District	will	not	contact	parents	to	verify	their	meaningful	interest,	as	their	
signature	on	an	intent	to	enroll	form	or	charter	petition	stating	their	meaningful	interest	is	sufficient.	Instead,	
we	anticipate	the	District	will	conduct	a	good-faith	review,	of	the	form	described	in	the	Rocketship	decision,	of	
the	actual	supporting	documentation	submitted	by	the	Charter	School	to	determine	if	the	Charter	School’s	
projections	are	reasonable.		
	
	
3. Provide	documentation	of	the	number	of	in-district	students	meaningfully	interested	in	attending	the	

charter	school,	if	relevant.		Attach	as	APPENDIX	1.		Title	5	CCR	§11969.9(c)(1)(B)(C)	state	that	the	annual	
request	must	include	a	description	of	the	methodology	used	in	making	the	ADA	projections	and	if	relevant,	
documentation	of	the	number	of	in-district	students	meaningfully	interested	in	attending	the	charter	
school.	

	
See	APPENDIX	1	which	includes	[318]	in-District	Intent	to	Enroll	forms	indicating	that	in-District	parents	are	
meaningfully	interested	in	enrolling	their	child(ren)	in	Promise	Academy	in	2018-19	at	the	time	of	signing.		
	
		
	
4. Provide	description	of	the	district	school	site	and/or	general	geographic	area	in	which	the	charter	school	

wishes	to	locate.		Describe	any	existing	community	partnerships	or	collaborations	in	this	area.	
		
Because	of	our	commitment	to	serve	families	and	students	in	the	downtown	core	and	our	partnership	with	
The	Tech	Museum	of	Innovation	pursuant	to	Promise	Academy’s	charter	petition,	we	are	requesting	adequate	
facilities	at	one	of	the	elementary	schools	closest	to	The	Tech	Museum	of	Innovation.	Our	students	will	
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frequent	The	Tech	Museum	of	Innovation	more	and	more	as	they	matriculate	
into	higher	grades.	Additionally,	the	majority	of	our	families	live	in	this	area.		
	
Our	preferred	contiguous	school	placement	in	rank	order	are	(with	the	number	one	being	the	highest	
preference):	

1. Empire	Gardens	or	
2. Horace	Mann	Elementary	or	
3. Grant	Elementary	
4. Trace	or	
5. Unoccupied	San	Jose	Unified	school	facility	or		
6. Lowell	Elementary	or	
7. Selma	Olinder	Elementary	

	
Additionally,	recent	data	suggests	that	student	capacity	for	these	schools	may	exceed	current	enrollment	
indicating	that	facilities	may	be	available	(See	SJUSD	LCAP,	SARC	Reports,	NBC	Bay	Area	News	Report).		
	
5.		Provide	information	on	the	charter	school’s	educational	program	that	is	relevant	to	the	assignment	of	
facilities.	
	
School	Model	Overview	
The	Promise	Academy	instructional	model	takes	a	holistic	approach	to	ensure	that	all	our	students	reach	their	
full	potential.		We	believe	that	students	are	most	effectively	supported	when	schools	ensure	that	students	
have	access	to	rigorous,	standards-driven	academics	coupled	with	multiple	opportunities	for	data-driven	small	
group	instruction	and	chances	to	apply	what	they	are	learning	to	real	world	challenges.		Our	instructional	
model	has	been	designed	in	response	to	this	vision.	
	
Academic	Model:		
Our	academic	model	is	based	on	rotations	every	2	hours	which	makes	it	important	that	all	classrooms	and	
facilities	dedicated	to	Promise	Academy	are	in	close	proximity	and	that	our	school	is	located	on	one	
contiguous	school	site.	
	
Academic	Rotation-	For	approximately	2	hours	each	day	students	will	participate	in	structured	and	standards-
driven	academic	rotations.		These	rotations	offer	strategic,	small	group	instruction	that	blends	sound	
instructional	practice	and	effective	adaptive	software	program.		We	will	leverage	small	group	instruction	to	
personalize	learning	for	students	and	to	ensure	that	students	receive	the	support	they	need	to	be	successful.			
Each	set	of	academic	rotation	stations	will	have	minimally	1	teacher	and	1	teacher’s	assistant	to	facilitate	
student	learning.		[Requires	traditional	classroom	set-up]	
	
Content	Workshop-	Each	day	students	will	also	have	the	opportunity	to	learn	additional	standards	of	focus	
through	daily	content	area	workshops.		The	workshop	block	is	designed	to	allow	teachers	to	use	the	time	
flexibly	as	to	meet	students’	individual	needs,	and	it	ensures	that	we	are	dedicating	significant	instructional	



 
 
 
 
 
 

855 Lenzen Ave ●  San José, California 95126-2736 ●  (408) 535-6000 
 

8 

time	to	students’	literacy	and	numeracy	development.		We	anticipate	the	
following	being	core	components	of	the	content	workshop	block:	[Requires	traditional	classroom	space]	
	

● Content	Mini	Lessons	and	Shared	Learning	Experiences.		
● Workshop	Time/Data	Driven			
● Individual	Student	Goal	Setting	&	Reflection	Meetings	

	
Innovation	Lab-	The	Innovation	Lab	portion	of	the	school	day	is	where	students	take	the	skills	they	have	
learned	during	academic	and	apply	them	to	real-world	challenges.	At	younger	ages,	students	will	choose	from	
menus	of	standards-aligned	challenges	in	math,	science	and	engineering	(including	coding).	At	the	older	ages,	
students	will	identify	challenges	in	their	community	and	create	innovative	solutions	to	these	challenges.		
During	Innovation	Lab	students	will	learn	the	skills	and	habits	of	mind	required	to	develop	an	entrepreneurial	
spirit	and	to	design,	prototype	and	iterate	solutions	to	the	challenges	on	which	they	choose	to	work.	A	more	
detailed	vision	for	Innovation	Lab	is	included	in	the	petition	Element	A	under	the	Science,	Technology,	and	
Engineering	section	of	the	petition.		[Requires	traditional	classroom	space]	
	
Intersession	
This	is	time	between	quarters	dedicated	to	teacher	professional	development	and	extracurricular	learning	
experiences	for	students.	During	intersessions,	we	will	need	to	have	access	to	all	classrooms	and	facilities	
dedicated	to	Promise	Academy	during	normal	school	days	and	times.	There	are	two	intersessions	planned	for	
the	2018-2019	school	year	(see	APPENDIX	2	operational	calendar).	
	
Professional	Development	
Promise	Academy	will	hold	weekly	professional	development	for	teachers	in	addition	to	three	weeks	of	
summer	professional	development	prior	to	the	start	of	school	(see	APPENDIX	2	operational	calendar).	
	
Afterschool	Program	
It	is	our	desire	to	offer	academic	support	and	extracurricular	activities	after	school	each	day	for	approximately	
2	hours.	This	will	require	that	we	have	access	to	all	classrooms	and	facilities	dedicated	to	Promise	Academy	
until	6:30pm.		
	
Other	Needs/Community	Partnerships	
	
Parent/Community	Engagement	&	After	School	Events	
We	will	need	a	dedicated	space	for	a	parent	center,	especially	given	that	most	District	campuses	also	have	
parent	centers.	Promise	Academy	is	a	school	that	values	parents	as	co-educators	and	leaders.		At	Promise	
Academy,	our	families	have	played	a	meaningful	role	in	designing	our	school	and	will	continue	to	have	
leadership	roles	in	the	school	once	it	launches.	Prior	to	the	school	year,	we	will	publish	a	calendar	of	Family	&	
Community	events	to	be	held	throughout	the	school	year.		During	these	events,	we	will	need	access	to	the	
facility	until	later	in	the	evenings	(until	approx.	9pm).		
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We	aim	to	develop	a	diverse	parent	leadership	group	that	represents	the	
demographics	of	our	school	community,	works	to	improve	the	program	of	the	school	and	advocates	for	the	
best	interests	of	the	school	through	advocacy	efforts.		Beginning	early	in	the	school’s	operation	we	will	have	a	
full-time	staff	member,	our	Community	Engagement	Coordinator,	dedicated	to	working	with	our	families	to	
ensure	that	they	are	not	only	engaged	in	their	child’s	education	but	also	to	play	a	meaningful	role	in	how	key	
decisions	at	the	school	are	made	over	time.			Parents	will	also	be	active	members	of	our	school	community	on	
a	daily	basis	and	will	be	a	core	part	of	many	of	our	school	events,	including	a	weekly	family	meeting	during	the	
school	day	and	regular	family	events	in	the	evenings	and	on	weekends.			
	
Community	Partnerships	
Promise	Academy	believes	that	learning	occurs	best	when	parents	are	partners	in	their	children’s	education	
and	when	schools	build	strong	relationships	with	the	community.		Promise	Academy	has	already	established	a	
formal	partnership	with	the	San	Jose	Tech	Museum	of	Innovation.		Through	this	partnership,	Promise	
Academy	students	and	families	will	have	free	access	to	the	museum	and	Promise	Academy	staff	will	have	
opportunities	to	collaborate	with	the	educational	experts	who	are	on	staff	with	the	museum.		Through	this	
partnership,	there	will	also	be	opportunities	for	Promise	Academy	to	prototype	exhibits	that	the	Tech	may	
feature	and	other	opportunities	for	field	experiences	for	our	students.		Over	time,	we	hope	to	establish	and	
deepen	this	type	of	relationship	with	other	community	organizations	to	provide	novel	experiences	for	our	
students	and	families.			
	
Summary	of	Facilities	Needs	
	

Promise	Academy	will	operate	within	the	boundaries	of	San	José	Unified	School	District	(“District”).	
Promise	Academy	wishes	to	be	located	close	to	the	downtown	portion	of	the	District.	This	location	is	
ideal	for	the	student	population	the	school	seeks	to	serve	as	stated	in	its	charter	petition.	In	the	first	
year	of	operation,	Promise	Academy	will	have	the	following	facility	needs	to	support	its	educational	
program	as	described	above:	

● a	facility	with	at	least	20,000	square	feet	
● Promise	Academy	anticipates	the	first	year	it	will	have	a	need	for	approximately	9-10	classrooms	that	

can	accommodate	35	students,	2	teachers	each.		
● one	multiple	purpose	room	
● 7-9	bathrooms	
● private	office	space	for	special	education	
● an	enclosed	space	for	special	education	testing	
● office	space	for	teachers	
● a	conference	room	to	seat	approximately	20-25	adults	
● office	space	for	3-5	administrators	and/or	office	staff	
● a	lobby	for	parents	and	students	to	wait	
● collaborative	space	for	approximately	10-12	staff	members	
● an	outdoor	playground	area	
● a	space	to	serve	hot	lunch	
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● server	room	with	proper	air	conditioning	
		
Additional	needs	
● a	space	for	a	photocopier	and	extra	supply	storage	
● a	space	for	locked	cum	file	storage	
● teacher	mailboxes	
● a	reception	desk	with	phone	
● a	space	for	a	parent	center	room	to	seat	25-35	adults	

	
● a	common	space	that	has	book	shelves	for	a	library	
● a	space	for	laptop	storage	or	desktop	computer	use	
● space	for	family	members	to	use	computers	

	
Please	note	that	this	list	is	not	exhaustive,	and	if	the	District’s	comparison	schools	include	other	facilities	not	
noted	here,	the	District	must	also	allocate	a	reasonably	equivalent	amount	of	such	space	to	Promise	Academy.			
	
5. Include	a	copy	of	the	charter	school’s	2018-2019	operational	calendar.		Attach	as	APPENDIX	2.	
(See	APPENDIX	2)	

	
I	have	read	the	San	José	Unified	School	District’s	Proposition	39	Facilities	Request	Form,	and	understand	its	
contents.	I	also	acknowledge	the	following	timeline:	

		
❏ Nov.	1st,	2017→	Promise	Academy	Submits	the	Prop	39	Application	Prior	to	the	Nov.	1st	Deadline	
❏ 	Dec.	1st,	2017→	SJUSD	has	the	opportunity	to	respond	to	ADA	projections	(if	desired)	
❏ 	Jan.	2nd,	2018→	Promise	Academy	responds	to	SJUSD’s	ADA	concerns	(if	any)	
❏ 	Feb.	1st,	2018→	SJUSD	gives	PA	a	preliminary	facility	offer	
❏ 	Mar.	1st,	2018→	Promise	Academy	responds	to	SJUSD’s	preliminary	offer	
❏ 	April	1st,	2018→	SJUSD	give	PA	final	facility	offer		
❏ 	May	1st,	2018→	Promise	Academy	must	accept	offer	(or	30	days	after	the	final	offer)	

	
	
	
	
	
	
	
	
	
	
Requested	by:	
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Signed:		________________________________________																Date:		10/31/17	
	 	 								Charter	School	Official	
																																											(Original	Signature	required)	
	
	
	
Printed	Name:			Dr.	Anthony	H.	Johnson															Title:		Head	of	School		
	
	
	
	
	
Reviewed	by:	
	
	
	
	
Signed:		________________________________________																Date:			_____________________________	
	 																										San	José	Unified	School	District	
																																																													
	
	
	
Printed		
Name:			___________________________________________			 	 Title:		_______________________________	
	
	
	
	
APPENDIX	1	Documentation	of	the	number	of	in-district	students	meaningfully	interested	in	attending	the	charter	
school	
	
APPENDIX	2	Copy	of	the	charter	school’s	2018-2019	operational	calendar	
	



 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
EXHIBIT “B” 



November 30, 2017 

sjusd.org 
408-535-6053 
855 Lenzen Avenue 
San José, CA 95126 

Preparing 
today’s students 
to be the 
thinkers, 
leaders, 
and creators 
of tomorrow. 

 
 
 
 
 
 
 
 
 

 
 

RESPONSE TO SAN JOSE PROMISE ACADEMY REQUEST FOR FACILITIES 
 
 
 
Mr. Johnson, 
 
The San José Unified School District has reviewed your request to provide facilities for charter 
school students.  Your request was processed in accordance with California Education Code 
47614, applicable State Board of Education implementing regulations, and San José Unified 
Board of Education Policy and Administrative Regulation 7160. 
 
The District began reviewing Promise Academy’s projections as follows: 

(1) By removing all duplicate submissions, such as accompanying examples A1 and A2. 
(2) By removing all incomplete submissions, such as accompanying example B. 
(3) By removing all incorrect grade submissions, such as accompanying example C. 
(4) By removing all non-SJUSD addresses, such as accompanying example D. 
 

Following the above review, there were 216 submissions remaining.  As parents/guardians 
agreed to when signing the Promise Academy Intent to Enroll form, the District had 
previously contacted parents/guardians to verify responses.  150 submissions remained after 
removing the submissions of parents that previously verified that they are not meaningfully 
interested in Promise Academy.  Of those, 134 have not been previously verified with 
parents/guardians as they are new submissions or contain new information.  The previous 
verification yielded a rate of 55% not meaningfully interested in Promise Academy.  
Projecting that to the 134 new submissions results in a reasonable projection of 61, plus the 
16 previously verified responses, for a total of 77 reasonably projected verified responses. 
 
In accordance with California Code of Regulations Title 5 Section 11969.9 (d), the District 
issues Promise Academy a reasonable projection of 73 in-district average daily attendance 
for the 2018-2019 school year, which is equal to the 77 reasonably projected verified 
responses at the stated average daily attendance rate of 94%. 
 
While 73 is the District’s reasonable projection at this time, the District will, per the 
parent/guardian agreement on the Promise Academy Intent to Enroll form, adjust that 
projection accordingly based on the actual verification of the 134 new submissions. 
 
Please contact Denise Hwang at 408-535-6053 if you have any questions or if you would like to 
schedule a time to discuss the District’s review process to this point and next steps. 
 
Sincerely, 
 
 
 
Stephen McMahon 
Deputy Superintendent 



 

 

EXAMPLE A1 

duplicate submission 



 

 

EXAMPLE A2 

duplicate submission 



 

 

EXAMPLE B 

incomplete submission 



 

 

EXAMPLE C 

incorrect grade submission  



 

 

EXAMPLE D 

non-SJUSD address 
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December 31st, 2017 
 
Stephen McMahon  
Deputy Superintendent 
San José Unified School District 
855 Lenzen Avenue 
San José, CA 95126 

 
Re: Response to District ADA Objections 
 Promise Academy Proposition 39 2018-2019 

 
Mr. McMahon: 
 

Promise Academy (“Promise”) is in receipt of the November 30, 2017 response from San 
José Unified School District (“District”), in which the District objects to Promise’s projections of 
average daily attendance (“ADA”) as stated in its November 1, 2017 request for Proposition 39 
facilities for the 2018-2019 school year (“Request”).  The District’s letter responds to Promise’s 
2018-2019 in-District ADA projection of 193.64, which Promise supported with the signatures of 
318 parents of students meaningfully interested in attending Promise for the 2018-2019 school 
year.  

 
The District’s November 30 letter focused on the documentation that Promise submitted to 

support the ADA projection in its Request.  As explained in detail in this letter, the regulations 
implementing Proposition 39 require a new charter school like Promise to support its ADA 
projection with supporting documentation, which typically takes the form of the names and 
addresses of meaningfully interested students.  The District has a right to review this 
documentation for purposes of determining whether the listed students are District residents and 
are the correct age to attend Promise.  However, as was explained in our Request, the Regulations 
do not require such documentation to include the phone number of a parent or guardian and the 
Regulations do not authorize the District to contact the parents/guardians to confirm or “verify” 
their interest in the Charter School.   

 
In our Request, we explained that the Court in a recent case held that a school district 

violated Proposition 39 where it reduced a charter school’s ADA projection through the use of a 
similar counter-survey.  In the eyes of this Court, “Proposition 39 was enacted to prevent” school 
districts from “lowball[ing] projected enrollment, thereby starving potentially viable charter 
schools of the classroom facilities they need to grow and thrive.” (Rocketship v. Mt. Diablo Unified 
School District (Super. Ct. Contra Costa County, 2017, No. N17-0137.) Such efforts are 
antithetical to the Proposition 39 process, through which school districts are supposed to make 
facilities available to new and expanding charter schools.  It appears in this case, the District has 
engaged in precisely the conduct found illegal in the Rocketship case, resulting in a “lowball” ADA 
projection that is intended to “starv[e]” Promise of the facilities to which it is entitled.   
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After arbitrarily eliminating the vast majority of students reflected in documentation 

submitted with our Request, the District asserted a counter-projection of only 73 in-District ADA, 
which is below the minimum necessary to qualify for an offer of facilities under Proposition 39.  
However, the District indicated in its letter that it would “adjust that projection accordingly based 
on the actual verification of the 134 new submissions.”  

 
First, the deadline for the District to make any objections to Promise’s projected in-District 

ADA was December 1, 2017. (5 CCR Section 11969.9(d).)  The District may not continue its 
illegal “verification” process after that time. If it had any issue with the 134 new in-district forms 
submitted by Promise, it was obligated to express those concerns in its November 30th letter.  

 
In addition, Proposition 39 requires the District to make an offer of facilities based upon 

the reasonable projection of ADA provided by the Charter School, subject only to the District’s 
limited “review” of the Charter School’s supporting documentation.  Fundamentally, as more fully 
discussed in this letter, the District has no discretion to arbitrarily disregard evidence submitted by 
the Charter School in order to deny an offer of facilities altogether.  This converts the Proposition 
39 process into a means for stifling the growth of new charter schools.  The entire process of 
allocating facilities hinges upon a charter school’s reasonable ADA projection, which the District 
is not at liberty to disregard as it chooses.  Promise believes the District’s objections in this case 
are the product of hostility to the Charter School, and present a glaring violation of Proposition 39, 
especially given that the District has elected to project a number of students that would deny 
facilities to Promise entirely and thus keep it from opening – certainly not the intent of the law. 
Accordingly, the purpose of this letter is to respond to the District’s objections, as required under 
Title 5 of the California Code of Regulations (“CCR”) Section 11969.9(e) of the Proposition 39 
Implementing Regulations (“Regulations”), and to reiterate that the District must accept Promise’s 
original projection of 193.64 in-District classroom ADA as stated in its Request.  

 
As further explained below, Promise believes that it has provided the District with 

sufficient explanation and ample reliable supporting documentation to clearly demonstrate the 
reasonableness of its in-District classroom ADA projection of 193.64 in-District ADA for the 
2018-2019 school year.  
 
Promise has Provided the Reasonable Projections and Supporting Documentation that is 
Required by Proposition 39 

 
The Regulations state that a charter school must provide: (i) “reasonable projections of in-

district and total ADA and in-district and total classroom ADA;” (ii) “a description of the 
methodology used for the projections;” and (iii) “if relevant (i.e., when a charter school is not yet 
open or to the extent an operating charter school projects a substantial increase in in-district ADA), 
documentation of the number of in-district students meaningfully interested in attending the 
charter school that is sufficient for the district to determine the reasonableness of the projection, 
but that need not be verifiable for precise arithmetical accuracy.” (5 CCR 11969.9(c); emphasis 
added.)  Therefore, as long as Promise’s projections are reasonable, the District must accept and 
allocate facilities based on those ADA projections.  
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“Reasonable” is defined in Black’s Law Dictionary as “fair, proper, or moderate under the 
circumstances.”  In other words, Promise is not required to provide a one-to-one correlation of 
names and addresses for each unit of ADA it projects, it need only provide documentation to show 
its projections are “reasonable” or fair, proper, or moderate under the circumstances.   
 
 The Court in Sequoia Union High School Dist. v. Aurora Charter High School (2003) 112 
Cal.App.4th 185 provided further clarification on this issue, which the Regulations subsequently 
incorporated in 2007: 
 

By modifying “projection” with the adjective “reasonable” (Ed. Code § 47614, 
subd. (b)(2)), the statute necessarily implies the charter school must offer some 
explanation in its facilities request for the basis for its projection. However, the 
statute does not require the school to demonstrate arithmetical precision in its 
projection or provide the kind of documentary or testimonial evidence that would 
be admissible at a trial. Rather, the school is subsequently penalized if its projection 
was incorrect by having to reimburse the district for over-allocated space.  
(Sequoia, supra, 112 Cal.App.4th at 195-96 [emphasis added].) 

 
   This reasoning was subsequently memorialized in 5 CCR Section 11969.9(c)(1)(C).  
 

In this case, Promise believes that the District’s objections are demanding a level of 
arithmetical precision that is not consistent with the intent of the regulations. The supporting 
documentation and methodology presented by Promise must show that its projections are 
reasonable – not exact.  
  

The California Court of Appeals also provided a more recent analysis in California School 
Bds. Assn. v. State Bd. of Education (2010) 191 Cal.App.4th 530 confirming that a request for an 
existing charter school that projects a substantial increase in enrollment: 
 

“…must provide ‘some explanation’ and ‘a showing’ of the charter school's 
projected ADA because the facilities request must still explain the charter school's 
methodology, break down its projections into grade level and district school that 
would otherwise be attended, and the district can access the charter school's prior 
year documentation to evaluate the request. If the charter school overestimates its 
projected ADA, the district will be entitled to reimbursement for over allocated 
space. (Ed. Code, § 47614, subd. (b)(2).) … Considered together, the provisions of 
Regulations, section 11969.9 require a charter school to provide a school district 
with some explanation, based on a documentary showing, of its ADA projections. 
Although the School District Associations argue more information is necessary, we 
see no reason to believe, on this facial challenge to the regulation, that the 
information required by section 11969.9 will be insufficient to allow a school 
district to carry out its duties to evaluate the facilities request and provide 
reasonably equivalent facilities.”  (California School Bds. Assn., supra, 191 
Cal.App.4th at 564-65 [emphasis added].) 
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Furthermore, the Final Statement of Reasons approved by the State Board of Education 
(“SBE”) and released with the 2009 Proposition 39 regulations state that “documentation of the 
number of in-district students meaningfully interested in attending the charter school is sufficient 
to determine the reasonableness of the projection though the documentation need not be verifiable 
for precise arithmetical accuracy,” and provides additional clarity on the matter of what types of 
documentation are considered sufficient: 

 
“Submission to the district of the names and addresses of meaningfully interested 
students and parents would be limited to new charter schools (that have no historical 
information on enrollment and attendance) and continuing schools to the extent of 
anticipated [substantial] increases in enrollment. Required information would be 
limited to names and addresses, consistent with the statement of legislative intent 
in EC Section 49073.5 to ‘minimize’ the release of telephone numbers ‘in the 
absence of express parental consent.’ Names and addresses should be sufficient 
foundational information for school districts to determine the reasonableness of 
ADA projections.” (Final Statement of Reasons at p. 6.)   
  
Last year the Contra Costa County Superior Court specifically addressed the standard for 

the documentary evidence supporting a charter school’s request for facilities under Proposition 39.  
In Rocketship v. Mt. Diablo Unified School District (Super. Ct. Contra Costa, 2017, No. MSN17-
0137), the Honorable Judge Judith Craddick ruled that: 
 

“The regulations implementing Proposition 39 provide that a district shall ‘review’ 
the projection submitted by a charter school to ensure that the projection is 
reasonable. (Cal. Code Reg. tit. 5, § 11969.9, subd. (d).) The regulations do not 
authorize a district to blithely discard the school’s methodology and documentation 
by conducting its own wholly independent counter-survey.”  

 
“The Court finds that the scope of ‘review’ permitted to a school district is very 
limited. The district may review the charter school’s projection for obvious defects, 
such as listing a child outside the qualifying age range, listing a child who resides 
outside the district’s boundaries, etc. The district may also review whether the 
school’s documentation reasonably supports the school’s projection.”  

 
“Interpreting the implementing regulations to provide a narrow scope of review is 
bolstered by a consideration of the parties’ respective incentives. Charter schools 
have a strong incentive not to overestimate enrollment, because they must pay for 
empty classroom space. (Ed. Code, § 47614, subd. (b)(2); Cal. Code Regs., tit. 5, § 
11969.8. See, Sequoia Union High School Dist. v. Aurora Charter High School 
(2003) 112 Cal.App.4th 185, 196 [‘the school is subsequently penalized if its 
projection was incorrect by having to reimburse the district for over-allocated 
space’].) Hostile school districts, on the other hand, have every incentive to 
underestimate enrollment because they face no countervailing financial penalty. 
The regulations cannot be interpreted so as to give school districts carte blanche to 
lowball projected enrollment, thereby starving potentially viable charter schools of 
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the classroom facilities they need to grow and thrive. Proposition 39 was enacted 
to prevent such conduct, and not to enable it.”  

 
In her decision last year in the Rocketship case, Judge Craddick specifically rejected a 

school district practice of intentionally undermining a charter school’s evidentiary basis for its 
Proposition 39 request under the guise of the District’s review authority.  Fundamentally, school 
districts hold their facilities in public trust for the benefit of all public school students, which 
includes the students of charter schools and not just students that attend District schools.  
Proposition 39 was enacted to require school district to share their facilities with charter school 
students, not deny them access to space to accommodate their student population.  Prop. 39 even 
provides a remedy for any excessive projections of ADA: if Promise has in fact over-estimated its 
ADA projections, the District may collect an over-allocation penalty from the school pursuant to 
5 CCR section 11969.8.  
  

In sum, even if Promise here was required to provide documentation to support its 
projections, this documentation need only be “sufficient for the district to determine the 
reasonableness of the projection, but … need not be verifiable for precise arithmetical accuracy.” 
(Cal. Code Regs., tit. 5 § 11969.9, subd. (c)(1)(C); emphasis added.) By submitting substantial 
supporting documentation to support its projected ADA, the Charter School has met the standard 
of arithmetical accuracy.  
 
 Again, the Prop. 39 Implementing Regulations contain a fail-safe mechanism for the 
District: the over-allocation penalty. If there is a legitimate disagreement between the District and 
Promise regarding what is a reasonable projection, the appropriate action is for the District to 
allocate space based on Promise’s projections, and collect the penalty if Promise has over-
projected.   
 
Promise’s Projections of in-District ADA are Reasonable and are Supported by the 
Documentation Included with Promise’s Request 
 

Promise provided the District with the names and addresses of 318 meaningfully interested 
students as part of its Request, which represented more than 150% of its projected enrollment, and 
more than enough to substantiate its in-District ADA projection of 193.64. 134 of the submitted 
forms were gathered after the submission of the school’s charter petition, and 184 were the forms 
submitted in support of the charter petition, again represented 318 unique in-district students. 
Promise believes that all of the students identified are meaningfully interested in enrolling their 
child(ren) in Promise, and the District’s illegal, harassing, and fraudulent efforts to “verify”  some 
of these signatures during the petition consideration process simply cannot be considered as a 
legitimate basis to reduce Promise’s projected ADA.  

 
Promise also provided the District with a detailed description of the methodology it used 

to make its projections.  Promise assumed an enrollment of 210 and an attendance rate of 94%, 
which was based on the language in the school’s charter petition, as well as the high demand for 
the Charter School as evidenced by the large number of signatures received from meaningfully 
interested parents collected well before the school has started its comprehensive enrollment and 
recruitment efforts, which will run from January 22 until (approximately) February 18, 2018.   
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Promise further described its ongoing recruitment efforts, which have included (and will 

continue to include) various parent outreach efforts, including presentations to community groups 
and weekly community events.    

 
Promise’s methodology did not state that its supporting documentation was intended to 

cover all of its projected ADA, but rather showed that the fact that Promise, a brand new school 
with no history of enrollment, was able to get far more than 100% of its projected enrollment to 
express their meaningful interest by November 1, even before the school’s charter petition has 
been approved.  

 
This methodology is consistent with the applicable case law. In Sequoia, supra, 112 

Cal.App.4th 185, the Court noted that Aurora Charter High School (“Aurora”) had provided 93 
Intent to Enroll forms from “in-district students who were either currently attending Aurora and 
planning to continue or had applied for admission for the 2002-2003 school year” with its request 
for facilities to accommodate 110 students – in other words, forms to support only 84% of its 
projections – as  well as historic attendance rates and proof of its current enrollment of 90, as well 
as “the expressed interest of current students and their families of continuing education at Aurora, 
and the expressed interest of prospective students and their families in attending Aurora during the 
next academic year.” (Sequoia, supra, at 196.)  

 
The Court then determined that Aurora had provided sufficient supporting documentation 

to demonstrate that its projections were reasonable, and ordered the Sequoia Union High School 
District to allocate facilities to Aurora. It is clear from this ruling that the Court does not interpret 
the Implementing Regulations to require a charter school to submit an Intent to Enroll form for 
more than every student it projects to enroll, and it also suggests that if a parent confirms their 
meaningful interest at the time the charter school submits the request, this is sufficient to support 
the charter school’s projections. This is further confirmed by the language cited above from 
California School Bds. Assn. v. State Bd. of Education (2010) 191 Cal.App.4th 530, requiring only 
that a charter school provide ‘some explanation,’ based on a documentary showing, and ‘a 
showing’ of the charter school's projected ADA because the facilities request must still explain the 
charter school's methodology, break down its projections into grade level and district school that 
would otherwise be attended, and the district can access the charter school's prior year 
documentation to evaluate the request.  

 
Here, Promise has provided the names and addresses, in Intent to Enroll forms, of 318 

meaningfully interested in-district students. This is more than enough to demonstrate that its 
projections are reasonable and it should be provided reasonably equivalent facilities by the District 
to accommodate all of its students.  

 
Many of the District’s Objections to Promise’s Supporting Documentation are Not 
Reasonable, or are Incorrect 

 
The District rejected much of the documentation provided by Promise, based on its own 

counter-survey, which conflicts with the Implementing Regulations. Moreover, the District did not 
actually perform a counter-survey for the forms that were collected by Promise after the school’s 
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charter petition was rejected by the District (134 of the forms). It is clear from the District’s 
reduction of Promise’s in-District ADA to below the statutory threshold that its only goal is to 
deny facilities to Promise through any means necessary. Apparently the only way the District was 
actually able to achieve this goal, given the substantial supporting documentation provided by 
Promise, was to unreasonably exclude broad swaths of families who expressed meaningful interest 
in having their child(ren) attend Promise, based on an opaque, illogical, and fundamentally flawed 
methodology.   

 
Here, the District again used the results of its survey of parents who signed the Promise 

charter petition in the summer, to artificially reduce the Promise submitted a total of 318 signatures 
from parents or guardians of students meaningfully interested in attending Promise for the 2018-
2019 school year.  Of these, the District discounted 102, claiming that these were duplicates, 
incomplete, incorrect grade or non-District addresses.   

 
Even if Promise agreed that these 102 forms would not be counted, the remaining 216 

submissions represent over 100% of Promise’s enrollment projection.   
 
Having verified that these forms correspond to children of the correct age and location to 

qualify to attend Promise, the District had no need to engage in any further corroboration or 
verification of the parents’ intent to enroll their children in Promise.  Instead, however, the District 
subtracted 66, asserting only that “the District had previously contacted parents/guardians to verify 
responses.” The District claims that its earlier counter-survey “yielded a rate of 55% not 
meaningfully interested in Promise Academy.”  

 
Promise requested several times, both in writing and verbally, that the District provide it 

with a breakdown of which specific forms were discarded and for what reason, to enable it to more 
accurately respond to the District’s objections and allegations that certain parents were not 
meaningfully interested. The District refused, and did not respond in writing.  

 
Of course, the District’s failure to actually provide any documentation to support its claims 

that certain parents are not meaningfully interested simply demonstrates that its claims hold no 
weight and are likely manufactured.  Furthermore, it is absolutely unacceptable and unreasonable 
for the District to discount more than half of the additional Intent to Enroll forms submitted by 
Promise, by applying a random yield rate to these additional forms. First, as documented by 
Promise in correspondence to the District, the District’s counter-survey was so fundamentally 
flawed, and on so many levels, that its results cannot reasonably be considered to represent the 
actual wishes of these parents. Among the flaws in the process:  
 

• District staff asked some parents only about students' enrollment at their current school, 
but did not ask about their interest in enrolling at Promise Academy.  

• District staff attempted to convince some parents to retract their interest in the school. 
• District staff blatantly ignored at least one parent’s statement of interest. The staff 

member stated that the parent was not interested in the charter school, after the parent 
clearly stated that she was interested in the school.  

• No attempt was made to provide translation to Spanish speaking parents when called by 
English speaking District staff members.  
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• When District staff were unable to reach parents by phone, voicemails were left 
indicating that parents must call back within 24 hours to confirm their interest in the 
charter school. This unreasonable request puts an undue burden on parents that are unable 
to call back as the result of work or other time commitments. Parents who were able to 
call back were either unable to leave a message or transferred to a voice mailbox for 
which District staff were unable to confirm receipt of the message.  
 
Therefore, the results of this “verification” cannot reasonably be used to reduce Promise’s 

additional supporting documentation, especially as the District’s actions result in the wishes of 
over half of the parents being ignored and disrespected through the use of a crude methodology 
that has no connection to the law or to any effort to arrive at reasonable projections.  The additional 
forms were also collected after the District denied Promise’s charter petition, and therefore 
represent parents who are even more committed to Promise, given that they are aware of the 
District’s tactics and still were willing to sign Intent to Enroll forms.  

 
As explained more fully below, the Implementing Regulations do not allow the District to 

conduct its own counter-survey in order to withhold an offer of facilities to a Charter School, and 
the District may not discount a signed form simply because the parent could not be contacted or 
the phone number was incorrect, as specifically noted in the Final Statement of Reasons cited 
above (“Required information would be limited to names and addresses, consistent with the 
statement of legislative intent in EC Section 49073.5 to ‘minimize’ the release of telephone 
numbers ‘in the absence of express parental consent.’). Futhermore, both the Santa Clara Office 
of Education (SCCOE) and the California Department of Education (CDE) have review Promise 
Academy’s intent to enroll forms and determined that the forms submitted with the original 
petition were valid and met legal requirements.  
 

As established by the Implementing Regulations and the standards applied by the Courts 
in Rocketship, Sequoia and California School Bds. Assn., the District has a limited role with respect 
to the Charter School’s ADA projection.  The District must simply “review” the documentation 
offered by Promise and has no authority to “verify” this evidence through its own counter-survey.  
Promise has provided sufficient documentation to support more than the 193.64 ADA that it 
projected, and more than triple the 73 ADA recognized by the District.  Promise disputes the 
District’s rejection of the documentation establishing the meaningful intent of the parents of these 
prospective students.   

 
As the recent Rocketship decision makes clear, the Implementing Regulations do not 

authorize the District to engage in an independent audit of the documentation submitted to 
establish parents’ meaningful intent.  The Court in Rocketship specifically noted that rejecting 
families because a phone number was determined by the District to be wrong, or out of service, 
was unacceptable: “The Court is particularly struck by the number of parents who would lose the 
opportunity to enroll their children in a charter school merely because — through a completely 
opaque methodology — four District employees determined that the phone numbers listed for 
them were ‘wrong.’ (See, Petition, ¶ 43 and Exhibit 6.)”  In addition, the Court noted that there 
was no evidence that the counter-survey was “designed and implemented by District employees 
who knew what they were doing,” and thus rejected its use by the District.  
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Promise’s forms clearly states the form’s purpose.  By signing these forms, which are 
available in both English and Spanish, Promise parents have confirmed their meaningful interest 
in enrolling their child at Promise, and the District needs no further proof of this.  Nothing in the 
Implementing Regulations contemplates that District staff will independently call parents who sign 
documentation in order to “verify” the same information that is provided on the form, nor do the 
Regulations countenance efforts to independently audit, verify or confirm the documentation 
provided on the forms.  The Regulations only require “documentation of the number of in-district 
students meaningfully interested in attending the charter school that is sufficient for the district to 
determine the reasonableness of the projection, but that need not be verifiable for precise 
arithmetical accuracy.” (Emphasis added.) Here, Promise met this requirement by including 
projections that were amply supported by the documentation submitted with the Request, which 
provided documentary support of the number of in-district students meaningfully interested in 
attending the school sufficient for the District to determine the reasonableness of the projection.  

 
Had the State Board of Education (“SBE”) intended for school districts to engage in the 

kind of independent verification process undertaken by the District here, the Implementing 
Regulations would have stated that a school district “shall verify” or “shall confirm” a charter 
school’s projections. Instead, the Implementing Regulations use the word “review” – defined by 
the Merriam Webster Dictionary as “an act of carefully looking at or examining the quality or 
condition of something or someone: examination or inspection.”  As interpreted by Judge Craddick 
in the Rocketship case, a “review” is not a counter-survey, and nothing in the Regulations gives 
the District any right to contact parents to “verify” their intent, much less to question it.  Here the 
District went a step further and actively attempted to dissuade parents from enrolling in the Charter 
School by misrepresenting the status of the school.   

 
Rather than conceding that the District has an obligation to provide the Charter School with 

facilities, District callers apparently argued that the Charter School did not have a facility or told 
parents the school would not be opening next year.  This is a blatant violation of the Proposition 
39 process, the objective of which is to provide district facilities for charter school students.  Using 
scare tactics to discourage parents from choosing a charter school violates the letter and spirit of 
the Proposition 39 process.  Such tactics represent nothing more than an effort to illegally 
undermine support for the charter school in order to allow the District to claim that the Charter 
School has not adequately supported its Request, exactly the sort of bad behavior engaged in by 
the “hostile” school district referenced in Rocketship, which was criticized by the Court.  
Accordingly, Promise rejects the District’s argument that 55% of parents indicated that they were 
no longer meaningfully interested.  Such responses were apparently gained either through the use 
of fraudulent tactics, including misrepresenting the status of the Charter School and the Proposition 
39 process, or by deeming a parent to no longer be interested merely because the District’s mid-
morning call was not returned the same day.  The District may also not apply this percentage 
wholesale to the second set of 134 forms, to ignore the wishes of 70 families who in fact do wish 
to have their child(ren) attend Promise.    
 

The parents who submitted forms acknowledged their meaningful interest in enrolling their 
child(ren) in Promise in 2018-2019 in a signed written document that clearly states its purpose, 
and the District produces no evidence that these parents have unequivocally withdrawn their 
meaningful interest in a separate signed written document.  Much of the District’s basis for 
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eliminating these students appears to rest with the District’s determination that the parent was no 
longer meaningfully interested merely because the parent did not return the District’s phone call.  
This apparently also occurred where the District caller spoke English to a Spanish-speaking 
household.  Nothing in the Implementing Regulations requires parents to verbally confirm their 
meaningful interest to the District over the phone.  As the judge in the Rocketship case expressed, 
it is unacceptable and inconsistent with Prop. 39 that a parent who wishes to send their child to a 
charter school would have their wishes ignored simply because the District unilaterally decided 
that additional phone confirmation (within an absurdly short response window) was required.  

 
 In asserting its counter-projection of 73 in-District ADA, the District is effectively ignoring 
the wishes and intentions of the vast majority of in-District students and their families who have 
indicated their meaningful interest in attending the Charter School for the 2018-2019 school year. 
Moreover, the District is requiring Promise to demonstrate its ADA projections with a greater than 
one-to-one correlation of students’ names and address for each unit of ADA projected, and is 
rejecting the wishes of many parents for the most illegitimate of reasons – a thinly veiled effort by 
the District to keep Promise from opening its doors to serve District students.  
 

As noted in detail above, this is not the intent of the Implementing Regulations, which only 
require a showing that demonstrates projections are reasonable. Furthermore, if Promise has in 
fact overestimated its ADA, the District’s remedy in this circumstance is not to unilaterally reduce 
Promise’s projections to unreasonable levels.  Rather, the District’s remedy is to reclaim over-
allocated space or levy an over-allocation penalty on Promise.  (Cal. Code Regs., tit. 5, § 11969.8.)   
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Conclusion 
 
Based on the foregoing, Promise has responded in detail to the District’s objections and 

addressed the District’s concerns.  Further, Promise has provided reliable documentation and 
clarifying information that reasonably supports the school’s ADA projections beyond the 
substantial information provided with its original Request, and has demonstrated how the District’s 
projections are unreasonable and resulted from the District’s efforts to arbitrarily reject the 
documentation offered by Promise and to actively dissuade parents from enrolling their children 
in Promise in clear violation of the Proposition 39 process.  Fundamentally, we believe the 
District’s efforts to reduce and discount Promise’s ADA projections have far more to do with its 
desire to block the opening of a new charter school and its desire to arbitrarily limit Promise’s 
growth in any way possible, rather than actual, substantive objections to Promise’s ADA 
projections.  Accordingly, Promise anticipates that the District’s Preliminary Offer will allocate 
reasonably equivalent facility space sufficient to accommodate the school’s total projected in-
District classroom ADA of 193.64.  
 

We look forward to resolving any remaining concerns and receiving the District’s written 
Preliminary Proposal on or before February 1, 2018, to accommodate Promise’s entire projected 
ADA of 193.64 pursuant to 5 CCR Section 119632.9(f).  In the meantime, Promise would 
appreciate the opportunity to meet with the District to discuss any remaining concerns related to 
the responses outlined herein.   
 
 

Dr. Anthony H. Johnson 
 
 
School Founder 
Promise Academy 
 



 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
EXHIBIT “D” 



January 29, 2018 

sjusd.org 
408-535-6053 
855 Lenzen Avenue 
San José, CA 95126 

Preparing 
today’s students 
to be the 
thinkers, 
leaders, 
and creators 
of tomorrow. 

 
 
 
 
 
 
 
 
 

 
 

PROMISE ACADEMY DENIAL OF REQUEST FOR FACILITIES 
 
 
 
Mr. Johnson, 
 
The San José Unified School District has reviewed the extensive information you shared in your 
Response to District ADA Objections correspondence dated December 31, 2017.  The District 
is aware of the citations you provided and the District understands your perspective.  However, 
the District has an obligation on behalf of its communities and taxpayers to verify your claim 
that one-hundred percent of the intent to enroll forms you submitted are from in-district families 
meaningfully interested in attending Promise Academy for the 2018-2019 school year. 
 
As stated in the District’s written communication dated November 30, 2017 and as discussed in 
person with you on January 11, 2018, the District began reviewing the request for facilities by 
removing submissions that were duplicates, incomplete, an incorrect grade, and a non-SJUSD 
address.  216 submissions remained.  The District then listened to families that had previously 
and unambiguously stated that they would not be enrolling at Promise Academy for the 2018-
2019 school year.  150 submissions remained, of which 16 had been previously verified as 
meaningfully interested.  The final step was contacting the remaining parents/guardians directly 
to verify their responses, as explicitly consented to by parents/guardians themselves on the 
intent to enroll forms.  134 verifications were monitored and recorded with consent. 
 
The results of the entire process:  36 in-district students did verify as meaningfully interested in 
attending Promise Academy for the 2018-2019 school year, 72 in-district students did not verify 
as meaningfully interested in attending Promise Academy for the 2018-2019 school year, and 
the District was unable to receive verification from 42 in-district students. 
 
Consistent with the District’s November 30, 2017 reasonable projection of 73 in-district 
average daily attendance for the 2018-2019 school year, Promise Academy has not provided 
evidence of at least 80 units of average daily classroom attendance.  Promise Academy’s 
request for facilities for charter school students is thus denied by the San José Unified 
School District as permitted by California Education Code 47614 (b) (4). 
 
As was discussed with you in-person on January 11, 2018, the District remains open to the 
possibility of negotiating a facilities use agreement in lieu of a Proposition 39 request for 
facilities.  Please contact Denise Hwang at 408-535-6053 if you have any questions or if you 
would like to begin negotiating a possible facilities use agreement for Promise Academy. 
 
Sincerely, 
 
 
 
Stephen McMahon 
Deputy Superintendent 



 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
EXHIBIT “E” 



February 16, 2018 

sjusd.org 
408-535-6053 
855 Lenzen Avenue 
San José, CA 95126 

Preparing 
today’s students 
to be the 
thinkers, 
leaders, 
and creators 
of tomorrow. 

 
 
 
 
 
 
 
 
 

 
 

GENERAL PRICE AND TERMS FOR SAN JOSÉ UNIFIED FACILITIES 
 
 
 
Dear Mr. Johnson, 
 
Thank you for taking the time to meet with us on Thursday, February 15, 2018 to discuss a 
facilities use agreement in lieu of a Proposition 39 request for facilities.  The following is in 
response to your request for information on the general price and terms for facilities within the 
San José Unified School District.  It is essential to note that this communication does not 
represent an offer of facilities.  Further, the District makes no assurances that facilities such as 
those summarized below would be available for the 2018-2019 school year.  Please contact 
Denise Hwang at 408-535-6053 if you have any questions or if you would like to schedule 
another meeting to continue the process of a possible facilities use agreement. 
 
Sincerely, 
 
 
 
Stephen McMahon 
Deputy Superintendent 
 
 
Term – five years with occupancy beginning no earlier than August 9, 2018 
Proposition 39 – waiver of annual requests for facilities during term 
Condition – all premises delivered as-is 
Security Deposit – $57,000 payable at date of commencement 
Price – approximately $33.00 per square foot for 2018-2019, increasing 3% annually thereafter 
Notes on price: $33.00 per square foot for 2018-2019 is a projection based on currently 
available information with amount including fair market rent for the services Promise Academy 
would be providing as well as all associated facility costs, such as maintenance and utilities. 
Community – communication with school community and positive working relationship 
 

Description ≈ Sq. Ft. Amount Description ≈ Sq. Ft. Amount 

9 classrooms 8,640 $285,120 office space 200 $6,600 

multipurpose room 1,200 $39,600 lobby space 500 $16,500 

sp. ed. office 125 $4,125 common space 2,375 $78,375 

sp. ed. testing 600 $19,800 restrooms 500 $16,500 

teacher office 150 $4,950 cafeteria 2,000 $66,000 

conference room 960 $31,680 outdoor play area included  included 

Grand total of 17,250 square feet and $569,250 for the 2018-2019 school year 



 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
EXHIBIT “F” 



 

 

 

 
 

 
 
 

Delivery method: E-mail 
 

March 1st, 2018  
 
 
Stephen McMahon 
Deputy Superintendent 
San Jose Unified School District 
855 Lenzen Avenue 
San Jose, CA 95126 
 

RE: Demand for Preliminary Offer  
Proposition 39 2018-2019 
Promise Academy 

 
Dear Deputy Superintendent McMahon, 
 

This letter responds to the San Jose Unified School District’s (“District”) January 29,             
2018 letter (“Letter”), in which you claim that the request for facilities submitted by Promise               
Academy (“Promise”) on November 1, 2017 “contained insufficient units of average daily            
attendance.” As stated in Promise’s January 2, 2018 response, Section 47614 of the Education              
Code (“Proposition 39”) requires the District to provide a preliminary proposal of District             
facilities for Promise, based upon the reasonable projection of 193.6 units of in-District             
classroom ADA projected by Promise in its November 1, 2017 request. It is therefore a violation                
of Proposition 39 for the District to refuse to provide Promise with a preliminary proposal of                
facilities.  
 

Fundamentally, we disagree with the District’s characterization of the Proposition 39           
process. The purpose of Proposition 39 is to require the District to share its facilities fairly                
between District schools and charter schools such as Promise. The District’s approach, which             
would starve Promise of the facilities it needs for its growth and sustenance, is diametrically               
opposed to this fundamental purpose.  

 
Promise hereby reiterates its demand for the functional equivalent of a Preliminary Offer             

in accordance with the Implementing Regulations. Please be advised that Promise has            
authorized its legal counsel to file a Petition for Writ of Mandate in Superior Court against                
the District if Promise does not receive the equivalent of a Preliminary Offer that allocates               
classrooms and supporting facilities consistent with this letter on or before March 15, 2018 .  

 
As further explained below, Promise has demonstrated that it has complied fully with             

Proposition 39 and is entitled to a Preliminary Offer, as Promise provided the District with               
sufficient explanation and reliable supporting documentation to clearly demonstrate the          
 



 

reasonableness of its in-District classroom ADA projection of 193.6 for the 2018-2019 school             
year. 

 
This letter summarizes Promise’s demand, including site-specific solutions.  

 
THE DISTRICT MUST PROVIDE A PRELIMINARY OFFER 

 
Section 11969.9(d) of the Implementing Regulations provides as follows:  
 
The school district shall review the charter school’s projections of in-district and            
total ADA and in-district and total classroom ADA and, on or before December 1,              
express any objections in writing and state the projections the district considers            
reasonable. If the district does not express objections in writing and state its own              

projections by the deadline, the charter school's projections are no longer subject            

to challenge, and the school district shall base its offer of facilities on those              

projections . (Emphasis added.) 
 
As the District’s objections were not delivered to or received by Promise by the deadline               

set forth in 5 CCR § 11969.9(d), Promise’s ADA projections are no longer subject to challenge,                
and the District must base its offer of facilities on those projections.  

 
Under the Implementing Regulations, the Charter School must provide “documentation          

of the number of in-district students meaningfully interested in attending the charter school that              

is sufficient for the district to determine the reasonableness of the projection, but that need not                

be verifiable for precise arithmetical accuracy.” (5 CCR § 11969.9, subd. (c) [emphasis             
added].) In Sequoia Union High School Dist. v. Aurora Charter High School (2003) 112             
Cal.App.4th 185, the Court found that Proposition 39 does not “require the school to demonstrate               
arithmetical precision in its projection or provide the kind of documentary or testimonial             
evidence that would be admissible at a trial.” ( Id. at 195-196.) Instead, if the Charter School’s                
projection turns out to be overstated, the District’s remedy is to charge an over-allocation              
penalty. ( Ibid. ; 5 CCR § 11969.8.)  
 

The District’s tactic in this case is identical to the approach that have been characterized               
as “hostile” by reviewing courts. Last year in Rocketship v. Mt. Diablo Unified School District               
(Contra Costa Superior Court, Case No. MSN17-0137), the Court specifically found that            
Proposition 39 does not permit a “low-ball” counter-projection such as asserted by the District in               
this case, which serves only to further a hostile agenda intended to “starve” the Charter School of                 
the facilities to which it is entitled under Proposition 39.  
 

The District can point to no authority to support its position that the Charter School must                
provide a one-to-one correlation between the documentation of each student and its in-District             
ADA projection. Again, the Implementing Regulations, as interpreted by the Courts, do not             
require such proof.  
 
 
Promise 

Demand for Prop 39 Facilities 
 



 

Promise has provided a comprehensive response to the District on this point and will not               
reiterate those arguments here; this letter incorporates Promise’s December 31 correspondence           
by reference. It is sufficient to note that Proposition 39 entitles Promise to a Preliminary Offer,                
and the District has no lawful basis upon which to deny such a Preliminary Offer in this case.                  
Thus, Promise will be seeking to compel the District’s compliance with Proposition 39 unless the               
District provides a Preliminary Offer by no later than March 8. The balance of this letter                
outlines a proposal for District facilities that the Charter School believes to satisfy the District’s               
obligation.  
 
THE DISTRICT HAS SITES AVAILABLE FOR THE CHARTER SCHOOL 

 
Proposition 39 and its Implementing Regulations dictate the standards by which the            

District must allocate its facilities to the Charter School. Under these standards, the District must               
“make reasonable efforts to provide the charter school with facilities near to where the charter               
school wishes to locate”. (Ed. Code § 47614, subd. (b).) The District must also consider the                
number of classrooms that are provided to students within a group of comparison schools, and               
must provide a similar classroom allocation to the Charter School based on the same ratio of                
classrooms per ADA.  
 

In its charter, Promise stated that it was focusing its recruitment efforts on the downtown               
area of San José. With its November 1 Request, Promise identified a preference for a location in                 
the vicinity of The Tech Museum of Innovation, which is in the downtown area. The District                
operates several elementary and middle schools near the downtown serving the Charter School’s             
target population, including Gardner Elementary, Washington Elementary, and Horace Mann          
Elementary Schools. Information available from the California Department of Education shows           
that enrollment at these and other relevant elementary and middle schools (the “Comparison             
Schools”) since the 2013-2014 school year. Graphical information from the CDE is enclosed             
with this letter, which demonstrates that sufficient capacity is likely available at these schools to               
accommodate the Charter School’s program.  
 

For example, enrollment information from the CDE shows that enrollment at Washington            
Elementary School has declined significantly over time, from a high of 696 in the 2000-2001               
school year to 467 in 2016-2017, a decline of one third (33%). As a result, Washington                
Elementary provides a preschool on its campus, devoting many of its rooms to support services               
and special education. The staffing and phone directory for Washington Elementary further            
indicates that the campus has several rooms devoted to uses outside of K-5 education (e.g.,               
Pre-School and Babysitting in Rooms F-4, and F-1), as well as three rooms provided to               
counseling, non-public schooling and after school programs (Rooms B-3, B-4 and H-6). This             
indicates that Washington Elementary has capacity to accommodate the Charter School’s           
program with some typical changes to the District’s programming.  
 

Similarly, the SARC for Horace Mann indicates that the school was built in 2003 with a                
capacity for 750 students, but the CDE enrollment information indicates that the school is only               
sixty percent (60%) occupied, based on 2016-2017 enrollment of 443. Moreover, staff            
 
Promise 

Demand for Prop 39 Facilities 
 



 

assignments at Horace Mann indicate that eight rooms on the campus are set aside for after                
school programs. Obviously, the District’s compliance with Proposition 39 cannot be sacrificed            
to providing afterschool programs.  

 
Lastly, enrollment at Gardner Elementary has decreased from a high of 657 in the              

2000-2001 school year to 390 in 2016-2017, a decline of forty percent (40%). The Site Map for                 
Gardner indicates that the campus provides five rooms for Estrella Daycare. Clearly these rooms              
could be offered to the Charter School with reprogramming by the District.  
 

Promise also reviewed information on the school facilities provided in response to a             
request under the Public Records Act, which included site maps of each of the District’s schools.                
This information was compared with information from other sources, such as the School             
Accountability Report Card (“SARC”), to determine the allocation of regular teaching stations to             
ADA at the Comparison Schools, as well as whether capacity may be available. This              
site-specific information indicates that capacity is available at the District schools to            
accommodate the ADA projected by the Charter School. Analysis of the Comparison Schools             
indicates the ADA-to-classroom ratio as presented in the following Table 1 .  

 
 

School Name ADA  
1

ROOM
S 

RATI
O 

Gardner Elementary 374.4 31 12.08 

Grant Elementary 520.3 32 16.26 

Horace Mann 
425.2

8 26 16.36 

Hoover Middle 
1020.

5 56 18.22 

Trace Elementary 903.4 45 20.08 

Washington 448.3 35 12.81 
Average   15.97 

 
Table 1  
 

Applied to the in-District classroom ADA of 193.6 reasonably projected by Promise,            
Promise is entitled to an allocation of no less than twelve (12) regular teaching stations. Given                
that compliance with Proposition 39 may entail some level of disruption of the District’s              
operations, there appears to be no legitimate reason why the District has not offered an existing                
school site (such as Washington, Horace Mann or Gardner) in the location requested by the               

1 Attendance data is based on the most recent enrollment data (2015-2016) from CDE.  The statewide attendance 
average of ninety-six percent (96%) was applied to estimate the attendance rate. 
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Charter School for the 2018-2019 school year, particularly as the Charter School is willing to               
incur many of the necessary operational costs.  

 
Unfortunately, the District has used the current circumstance to delay Promise’s           

enforcement of its rights. When it refused to provide Promise with a preliminary offer, the               
District proposed that the parties meet to discuss the possibility of an in-lieu agreement. 

 
It took more than three weeks for the meeting to occur, and when it did, instead of                 

proposing that Promise use one of the several available sites in accordance with Proposition 39,               
the District offered only a short term lease of the District’s facility at Allen at Steinbeck at 820                  
Steinbeck Drive. Allen at Steinbeck is located approximately 15 minutes from downtown, the             
location requested by Promise, and serves an entirely distinct geographic population from the             
one identified by Promise in its charter. This shows that the District has violated Proposition               
39’s requirement to make a “reasonable” effort to provide a facility near to where the Charter                
School wishes to locate.  

 
In addition, the District indicated that should Promise accept its proposed in-lieu            

agreement, it would charge Promise approximately $47,437 per month in rent for only a portion               
(17,000 sq ft.) of the site, or approx. $569,250 to rent for one year – this for a brand new school                     
of approximately 200 students. Needless to say, it would be impossible for Promise to afford to                
pay the rent being demanded by the District. 

 
Under Proposition 39, the District is required to provide facilities to Promise that are              

substantially rent free. Specifically, Proposition 39 limits the amounts that the District may             
charge the Charter School for its use of the facility, according to a specific a pro rata share,                  
which typically ranges from $1-3/square foot per year.  

 
As a result, it was clear from the District’s offer that the District had no intention of                 

engaging in any kind of reasonable or good faith discussion about potential in-lieu agreements,              
and instead had claimed to be interested in meeting with Promise to waste time and delay                
Promise’s ability to enforce its rights under Prop. 39. 

  
Promise demands that the District make an offer of no less than twelve (12) classrooms               

and reasonably equivalent non-teaching space at one of the District sites located near the              
geographic area that the Charter School intends to serve. It appears that there is ample space                
available at Gardner or Horace Mann Elementary Schools to accommodate the Charter School’s             
program with minor changes to the District programs. It is imperative that the District provide               
these or other reasonably equivalent facilities to Promise in accordance with Proposition 39.  

 
Promise requests that the District provide further detail regarding its allocation of            

facilities to the Charter School, including the proposed terms of a draft Facilities Use Agreement,               
by no later than March 15, 2018. Promise will not agree to pay rent or costs that exceed its                   
obligations under Section 11969.7 of the Implementing Regulations. Promise requests that any            
information provided relative to the Facility Use Agreement include a break-down of the             
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District’s costs related to the pro-rata share. Failure by the District to provide the equivalent of a                 
Preliminary Offer of no less than eight (9) classrooms by March 15, 2018 will potentially result                
in Promise taking legal action as described in this letter.  

 
Sincerely, 
 
 
Dr. Anthony H Johnson, Founder 
PROMISE ACADEMY 

 
Enclosures 
 
cc: Sarah J. Kollman, Esq., Promise Legal Counsel 
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Select Report Time Series - Public School Enrollment

Select School Horace Mann Elementary--43696666048599
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YOUNG, MINNEY 

& CORR, LLP 
655 UNIVERSITY AVENUE, 

SUITE 150 
SACRAMENTO, CA  95825 

VERIFICATION 

 I, DR. ANTHONY H. JOHNSON, am the FOUNDER/CEO OF PROMISE PUBLIC 

SCHOOLS, and I am authorized to make this verification on its behalf.  I have read the foregoing: 

PROMISE PUBLIC SCHOOLS, INC.’S VERIFIED PETITION FOR WRIT OF MANDATE 

AND COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF, and know its 

contents.  I am informed and believe that the matters stated herein are true and correct and on that 

ground certify or declare under penalty of perjury under the laws of the State of California that the 

same are true and correct. 

Executed this ____ day of March 2018, at ______________________, California. 

 

_______________________________ 
DR. ANTHONY H. JOHNSON 

Anthony Johnson
23

Anthony Johnson
Modesto
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