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Case No. B255166 
 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 
 

SECOND APPELLATE DISTRICT 
 

DIVISION FOUR  
 
 
 

PEOPLE OF THE STATE OF CALIFORNIA , 

PLAINTIFF AND APPELLANT, 

VS. 

YEVGENY SELIVANOV, ET AL. , 

DEFENDANTS AND RESPONDENTS. 
 

RESPONDENT SELIVANOV’S BRIEF 

INTRODUCTION 

Respondent Eugene Selivanov was charged, inter alia, with seven 

counts of misappropriation of public moneys, pursuant to Penal Code 

section 424(a), in connection with his work as the executive director of 

Alternative Schools, Inc., the private, non-profit corporation that operated 

Ivy Academia Charter School.  16CT 2691.1 

Liability under Penal Code section 424 (alternatively, “section 424”) 

depends on three principal elements.  First, the People must prove that the 

defendant was an officer of a county, city, town, or district of this state, or 

                                                 
1  The Clerk’s Transcript in this case (hereinafter, “CT”)  consists of 27 
volumes.  The Reporter’s Transcript in this case (hereinafter, “RT”) 
consists of 22 volumes.   
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any other person charged with the receipt, safekeeping, transfer, or 

disbursement of “public moneys,” as those are defined in Penal Code 

section 426.  Second, the People must prove that the defendant appropriated 

“public moneys” without authority of law.  And third, the People must 

prove that the defendant either knew that the law prohibited his or her 

appropriation of public moneys, or was criminally negligent in failing to 

discover whether he or she had the legal authority to make the 

appropriation.  Cal. Penal Code § 424(a); CALJIC 7.26.1. 

The trial court deviated from this scheme when instructing the jury 

in this case.  Instead of letting the jury decide, based on the evidence 

received at trial, whether the funds at issue in Mr. Selivanov’s case were 

“public funds,” the trial court told the jury that the funds at issue—all 

moneys received or held by Ivy Academia Charter School—were, as a 

matter of law, “public moneys” for purposes of section 424 liability.  24CT 

4475.  In doing so, the trial court excused the jury from determining that 

Mr. Selivanov was a person charged with the receipt, safekeeping, transfer, 

or disbursement of “public moneys,” and that the funds appropriated by Mr. 

Selivanov were “public moneys,” as defined in Penal Code section 426.  

Accordingly, the trial court relieved the prosecution of its burden of 

proving these elements of the offense beyond a reasonable doubt.   

In response to Mr. Selivanov’s motion for a new trial, the trial court 

acknowledged this instructional error and remedied it by ordering a new 

trial on all section 424 charges. 

*  *  * 

The People’s opening brief makes no mention of the trial court’s 

erroneous jury instruction.  Instead, the People focus on a different jury 

instruction that was not the subject of the trial court’s new trial order.   
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In the instruction highlighted by the People, the trial court instructed 

the jury that “the term ‘district’ . . . includes a charter school.”  POB at 2;2 

24CT 4475.  The People claim that the trial court granted a new trial 

because it concluded that “it was up to the jury to determine whether a 

charter school is a district within the meaning of the statute,” and that 

therefore the trial court believed it was wrong in taking the issue away from 

the jury.  POB at 19.  The People then devote almost their entire brief to the 

argument that the trial court should not have doubted its “charter schools 

are districts” instruction because, as they claim, all charter schools are, as a 

matter of law, districts.  POB at 22-30.3       

The People misconstrue the record, and mischaracterize the law.   

First, nowhere below did the trial court doubt its instruction that 

charter schools are districts as a matter of law.  Nowhere below did the trial 

court believe it was given in error.  On the contrary, the trial court was 

careful to emphasize that “the only thing” it was ruling on was its jury 

instruction on Ivy Academia’s funds as public moneys.  22RT 10258.  The 

validity of the trial court’s instruction that “charter schools are districts” is 

therefore not before this Court. 

Second, the “charter-schools-as-districts” issue is not relevant to this 

Court’s review of the trial court’s new trial order.  Even assuming charter 

schools are “districts,” the trial court was wrong to instruct the jury that the 

                                                 
2  The People’s opening brief filed on September 30, 2014, is referred to 
herein as POB. 
3  The People also theorize that the trial court’s new trial order effectively 
immunized charter school operators from Penal Code section 424 liability 
and ask this Court to clarify that no such immunity exists.  POB at 17. 
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particular funds at issue in Mr. Selivanov’s case (all moneys received or 

held by Ivy Academia) were public moneys as a matter of law. 

As explained in detail below, by instructing the jury that the 

particular funds in Mr. Selivanov’s case were public moneys in the manner 

that it did, the trial court impermissibly took an element of the offense away 

from the jury and decided it on its own.  The trial court recognized this 

error and ordered a new trial on this basis and this basis alone.   

Accordingly, whether charter schools are legally districts or not is 

not relevant to the question of whether the trial court misdirected the jury 

on the “public moneys” element of the section 424 offense.  This Court 

should refuse the People’s invitation to engage in a debate on whether 

charter schools are districts (or not), given that such a debate has no bearing 

on the trial court’s new trial order.   

Finally, if this Court is to engage in the exercise proposed by the 

People, Mr. Selivanov would submit that, contrary to the People’s 

contention, statutory and case law authority supports the opposite 

proposition—that charter schools are not “districts” for purposes of Penal 

Code sections 424 and 426.   

For all of these reasons this Court should affirm the trial court’s 

order for a new trial.   
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STATEMENT OF FACTS 

Respondent Selivanov incorporates by reference all facts set forth in 

the Opening Brief in his appeal, filed on October 14, 2014, in People v. 

Selivanov et al., Case No. B252894.4  Mr. Selivanov also adds the 

following relevant facts and a summary of the trial court’s new trial order.   

A. The Entities Involved: Ivy Academia Charter School, 
Alternative Schools, Inc., Ivy Preschool, Alternative Schools 
Foundation, Inc., and eGeneration/Academy Just for Kids LLC 5 

Ivy Academia Charter School.  Mr. Selivanov was the co-founder 

and executive director of Ivy Academia Charter School—a high-achieving 

independent charter school of over 1,100 students in the San Fernando 

Valley.  13RT 4279-80; 4RT 1423; Ex. 2 at iv, 1-4.  Ivy Academia opened 

its doors to students in September 2004.  4RT 1539; Ex. 73 at 11.  In June 

2008, based on its success in its first four years, Ivy Academia’s charter 

was renewed for five more years.  4RT 1529-30; 15RT 4649, 4819. 

Alternative Schools, Inc. was the private, non-profit, public benefit 

corporation that operated Ivy Academia Charter School, and the owner of 

                                                 
4  The bulk of Mr. Selivanov’s appeal concerns his convictions of Penal 
Code section 504 charges.  However, with the exception of Count 11, all of 
the People’s section 424 charges against Mr. Selivanov (the counts at issue 
here) were based on the exact same conduct underlying the People’s section 
504 charges.  See 16CT 2694, 2697, 2699-2700, 2701, 2702-3, 2707-8   
The charge in Count 11 challenged two entries made in Ivy Academia’s 
2005 consolidated audited financial report as materially false and therefore 
were charged as a violation of Penal Code section 424(a)(3).  16CT 2699.  
5  Understanding which entities were involved in the alleged criminal acts, 
and their private or public nature, is important to this Court’s evaluation of 
the pertinent issues in the People’s appeal. 
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the funds Mr. Selivanov allegedly appropriated.6  Alternative Schools, Inc. 

was established on May 11, 2004 by Mr. Selivanov for the purpose of 

operating Ivy Academia Charter School.  Ex. 6. 

Ivy Preschool opened on September 1, 2005, and was a private, fee-

based, non-profit preschool, operated by Alternative Schools, Inc.  Ex. 12 at 

1; 5RT 1941.   

Alternative Schools Foundation, Inc. (“Ivy Support Fund”), also a 

private, non-profit, public benefit cooperation, was established in October 

2005 to collect private donations and operate various programs for the 

benefit of Ivy Academia Charter School.  Ex. 10.   

Alternative Schools, Inc., Ivy Preschool, Ivy Support Fund, and Ivy 

Academia Charter School, were all governed by the same board of 

directors.  10RT 3448-49. 

Academy Just for Kids LLC (“AJFK LLC”) was a private entity that 

operated a for-profit preschool (AJFK Preschool), summer camp, and after-

school program.  5RT 1832-33.  AJFK LLC was owned and operated by 

Mr. Selivanov and co-Respondent Tatyana Berkovich.  Ex. 5.  AJFK 

Preschool opened in 2000 and closed on August 31, 2005 (a year after Ivy 

Academia Charter School opened).  Id.  At the time AJFK Preschool 

closed, Ivy Preschool (a separate, unrelated entity) opened under the 

Alternative Schools, Inc., umbrella.  17RT 5443-45; Ex. 12 at 1. 

In addition, in 2005, the entity that operated AJFK Preschool—

AJFK LLC—changed its name to eGeneration LLC (“eGeneration”).  Ex. 5 

at 2; 6RT 2203.  The change in name did not affect the entity’s ownership; 

                                                 
6  The vast majority of charter schools in California have been organized 
as private, non-profit public benefit corporations.  (17RT 5444.) 
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it was still owned by Mr. Selivanov and Ms. Berkovich.  Ex. 5 at 5; 9RT 

3039; 10RT 3399, 8RT 246. 

B. Funding for Ivy Academia Charter School’s Operations 

Ivy Academia Charter School’s operations were funded by a variety 

of sources, both public and private.  In terms of public sources, Ivy 

Academia received funds from the State of California through general-

purpose entitlement funding and categorical block grants (unrestricted 

funds).7  4RT 1672-77; Ex. 16.  In addition, Ivy Academia received 

property tax revenues and a limited amount of restricted grants.  Ex. 16  

In terms of private sources, Ivy Academia received funds from its 

founders—Mr. Selivanov and Ms. Berkovich—in the form of a $397,000 

start-up loan.8  5RT 1876-77; 7RT 2435-36; Ex. 73 at 17.  Ivy Academia 

also received a “cash-flow” loan from the California Charter School 

Association, Ex. 202 at 21, a line of credit from Western Commercial Bank, 

id., and a capital improvement loan from Western Commercial Bank. Id.; 

Ex. 31; Ex. 13 at 46.  Finally, Ivy Academia received funds from the 

private, fee-based, non-profit preschool that operated on its premises (Ivy 

                                                 
7   See Cal. Educ. Code § 47633(c) (“General-purpose entitlement funding 
may be used for any public school purpose determined by the governing 
body of the charter school.”); Cal. Educ. Code § 47634.1(f), repealed by 
Stats. 2014, Ch. 923 (S.B. 971) § 38, eff. Jan. 1, 2015 (“Categorical block 
grant funding may be used for any purpose determined by the governing 
body of the charter school.”).   
8  The start-up funds were used, for example, to turn one school location 
(the De Soto facility) from a public storage space into a working school.  
5RT 1876.  Before the De Soto facility was built out using the start-up loan, 
the school rented hotel rooms and a church to house and educate the 
students.  5RT 1914-15. 
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Preschool), 5RT 1941, Ex. 12 at 1, and from private donations collected 

through the Ivy Support Fund.  6RT 2137-38; Ex. 222; 7RT 2593-4.   

C.  Mr. Selivanov’s motion for a new trial, its hearing, and the trial 
court’s ruling 

1. Mr. Selivanov’s motion for a new trial 

On September 4, 2013, Mr. Selivanov filed his motion for a new 

trial.9  Among other things, Mr. Selivanov argued that the trial court 

misinstructed the jury on the definition and application of Penal Code 

section 424.  Penal Code § 1181(5).  24CT 4675.  Mr. Selivanov’s 

argument was two-part.   

First, Mr. Selivanov argued that by defining the terms “public 

moneys,” “officer,” and “district” in the manner that it did, the trial court 

relieved the prosecution of its burden to prove certain elements of the 

offense beyond reasonable doubt.  24CT 4677-78.   

Second, Mr. Selivanov argued that the trial court’s instructions were 

wrong as a matter of law, because contrary to those instructions, charter 

schools were not “districts,” and funds held by charter schools were not 

“public moneys” as a matter of law.  24CT 4678-83.  In effect, Mr. 

Selivanov argued that charter school operators could not be prosecuted 

under Penal Code section 424. 

 

 

 

                                                 
9    Mr. Selivanov’s motion for a new trial raised a number of additional 
challenges that are not at issue in the instant appeal by the People. 
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 2. The hearing on Mr. Selivanov’s motion for a new trial and 
the trial court’s ruling 

On October 3, 2013, after further briefing from all parties, Mr. 

Selivanov’s motion for a new trial was heard.  22RT 10203.10  At the outset 

of the hearing, the trial court identified the issue it wanted the parties to 

address most.  Setting aside Mr. Selivanov’s argument that charter school 

operators cannot be prosecuted under Penal Code section 424, the trial 

court stated:  

The most difficult issue that I have dealt with, and the 
one that I am most interested in listening to, is the 
issue on the 424 and the issue about misinstruction and 
that line of cases that say, in essence, that you can’t 
take away from the jury one of the elements of the 
crime. 

There’s a whole line of cases that have been cited for 
that. There are others. That is one of my biggest issues 
that I want to hear argument on. 

22RT 10205.  And later:  

[T]he issue for me is whether or not we violated the 
concept that—whether somehow we didn’t give the 
jury the chance to decide all the elements in the crime 
of 424, that the judge rather, or that the instructions, in 
effect, directed the jury to find a certain verdict in this 
case. 

22RT 10221. 

As the hearing progressed, the trial court focused on the element of 

the offense it believed had been taken away from the jury, at one point 

asking:  

Didn’t I instruct or tell the jury, basically, that the 
monies received by the Ivy Academia school were, in 

                                                 
10  The transcript of the hearing on Mr. Selivanov’s motion for a new trial 
can be found at 22RT 10201-59.  
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fact, public monies? And doesn’t the  instruction in 
that area lay out that they are supposed to decide 
whether those are public monies or not? Didn’t I direct 
them that any money received, any indebtedness for 
this school is public money? 

22RT 10224. 

 Finally, the trial court ruled:  

I have decided, after thinking about it for endless 
hours, that I am going to be ordering a new trial 
because of the following reasons, as to the counts that 
are involved [all 424 counts]: the constitution gives a 
criminal defendant the right to have a jury determine 
beyond a reasonable doubt his guilt of every element 
of the crime with which he is charged. The trial court 
may not direct a verdict of guilt no matter how 
conclusive the evidence, and I don’t believe I can take 
judicial—not judicial notice, but find as a matter of 
law—I believe that the issue of public monies is an 
element of the crime; you have to prove it.  And I 
guess what I ultimately believe is that by instructing 
the way I did, that I took that element away from the 
jury. 

. . . 

In reading the cases I just feel that the instruction told 
them: you have to find this as public monies, because 
what I told them was that monies received by the 
charter school were public monies, and I don’t believe 
that I could do that. 

22RT 10256-57.   

When counsel for the People sought to clarify the reasoning for the 

trial court’s new trial order, the trial court emphasized that its jury 

instruction regarding Ivy Academia’s funds was the only issue that 

warranted a new trial.  

Ms. Aratani: Your honor, is that only as to public money, the 
statement on public money?  

The Court: Right.  That was the only thing.  
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22RT 10258.  

Finally, the trial court also saw fit to specifically reject Mr. 

Selivanov’s argument that charter school operators are immune from Penal 

Code section 424 charges:  

I will also indicate, just parenthetically, that I have no 
problem with 424 applying to charter schools.  I don’t 
think that that is a valid argument.  I reject that 
argument.  The only reason I’m reversing is strictly on 
jury instructional error.           

22 RT 10258. 
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ARGUMENT 

I.  STANDARD OF REVIEW  

“A trial court has broad discretion in ruling on a motion for a new 

trial, and there is a strong presumption that it properly exercised that 

discretion.”  People v. Fuiava, 53 Cal. 4th 622, 730 (2012); see also People 

v. Ault, 33 Cal. 4th 1250, 1260 (2004).  Because the discretion to order a 

new trial is statutorily vested in the trial court, “its exercise of that 

discretion ‘must not be disturbed on appeal except on a showing that the 

court exercised its discretion in an arbitrary, capricious or patently absurd 

manner that resulted in a manifest miscarriage of justice.’”  People v. 

Rodrigues, 8 Cal. 4th 1060, 1124 (1994), as modified on denial of reh’g 

(Feb. 16, 1995) (original emphasis).11   

The People acknowledge this highly deferential standard.   POB at 

18.  Nevertheless, they attempt to re-characterize the trial court’s ruling in a 

manner that permits a less deferential standard of review.   

The People submit that where a trial court’s new trial order is based 

on an incorrect legal standard, a trial court abuses its discretion as a matter 

of law.  The People then posit that whether an incorrect legal standard was 

used is a question that should be reviewed de novo.  POB at 18-19.  The 

People finally argue that the trial court in Mr. Selivanov’s case based its 

ruling on an “incorrect” legal standard and, as a result, its order granting a 

                                                 
11  What is more, “unlike nonsuits, directed verdicts, and judgments 
notwithstanding the verdict . . . granting a new trial does not entail a [final] 
victory for one side or the other.  It simply means the reenactment of a 
process which may eventually yield a winner.  Accordingly, the judge has 
much wider latitude in deciding the motion.”  Ault, 33 Cal. 4th at 1266 
(original emphasis). 
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new trial was an abuse of discretion that should be reversed.  Specifically, 

the People target People v. Holtzendorff, claiming that the trial court used 

that decision as support for its new trial order even though it was “no longer 

instructive.”  POB at 19, 22.   

But the People are wrong.  As explained below, not only did the trial 

court not use People v. Holtzendorff, it patently refused to apply the holding 

in Holtzendorff to the case at hand.12  See infra, n. 23.  The only legal 

standard that the trial court relied on was the principle that “instructing a 

jury that an element of the offense is established as a matter of law 

constitutes an impermissible partial directed verdict. . . . no matter how 

conclusive the evidence, a trial court cannot directly inform the jury that an 

element of the crime charged has been established.”  22RT 10223:6-12 

(citing People v. Figueroa, 41 Cal. 3d 714, 724 (1986) and People v. 

Lawson, 189 Cal. App. 3d 741, 744 (1987)).  As explained below, this is 

still a valid constitutional principle.  See infra, § II.B.    

Moreover, even if this Court determines that the trial court relied on 

an incorrect legal standard, it should affirm the trial court’s order granting a 

new trial if the legal question at issue was “fairly debatable” at the time the 

trial court made its ruling.  Ault, 33 Cal. 4th at 1263, 1266, 1269-71.  

Simply put, if the legal question at issue was “fairly debatable,” the trial 

court could not have abused its discretion when ruling. 

This well-settled standard of review is different than the standard 

that the People seek to advance.  It affords far greater deference to the trial 

                                                 
12  As explained below, the People are also wrong in their claim that 
People v. Holtzendorff is “no longer instructive.”  See infra, § II.D.2.i.  
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court than the People suggest is required.  The trial court’s order granting a 

new trial should be affirmed for this reason, as well.13  

II.  THE TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN 
ORDERING A NEW TRIAL ON ALL PENAL CODE SECTION 424 
CHARGES  

A. Background: Penal Code section 424 and the trial court’s 
erroneous jury instruction 

Penal Code section 424 was intended “to punish those charged with 

the receipt and transfer of moneys belonging to the state or a subdivision 

thereof and who misappropriate such moneys when there is a nexus 

between the moneys they are charged with and the moneys 

misappropriated.”  People v. Wall, 114 Cal. App. 3d 15, 22 (1980).  To 

prove a Penal Code section 424 violation, the People must therefore prove 

that the defendant was an officer of the State of California, or of any 

county, city, town, or district of the state, or any other person charged with 

the receipt, safekeeping, transfer, or disbursement of public moneys14 and 

that he or she, without authority of law, appropriated these public moneys 

                                                 
13  Whether the issue decided by the trial court was, at a minimum, “fairly 
debatable,” will be addressed in Co-Respondent Berkovich’s Respondent 
Brief.  As detailed below, Mr. Selivanov joins in Ms. Berkovich’s 
arguments.  See infra, § III.   
14  In People v. Hubbard, No. B239519, 2013 WL 6859874 (Cal. Ct. App. 
Dec. 31, 2013), review granted (Apr. 9, 2014), this Court determined that 
proof that the defendant was an officer of the state, or of any county, city, 
town, or district of the state, on its own, is not enough to sustain liability 
under section 424.  Under Hubbard, to prove a section 424 violation, the 
People must prove that the defendant—even if a public officer—was 
actually charged with the receipt, safekeeping, transfer, or disbursement of 
public moneys.  This pronouncement is currently under Supreme Court 
review.   
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to his or her own use or to the use of another.15  CALJIC 7.26.1.  Cal. Penal 

Code § 424(a).   

“Public moneys,” in turn, is defined in Penal Code section 426 as:  

[A]ll bonds and evidence of indebtedness, and all moneys 
belonging to the state, or any city, county, town, district, 
or public agency therein, and all moneys, bonds, and 
evidences of indebtedness received or held by state, 
county, district, city, town, or public agency officers in 
their official capacity. 

Cal. Penal Code § 426. 

 When instructing the jury in this case, the trial court provided the 

following definition of “public moneys,” which differed from the one 

supplied by the statute.  Instead of defining “public moneys” in abstract, 

general terms, the trial court instructed:   

The phrase “public moneys” as used in this instruction, 
includes all monies and evidences of indebtedness 
received or held by Ivy Academia Charter public school or 
its officers in their official capacity.     

22CT 4475 (emphasis added).  As a result, instead of asking the jury to 

adjudicate the public moneys element, the trial court directed the jury that 

as a matter of law the funds at issue in the case (all of Ivy Academia’s 

funds) were “public moneys.” 

 

                                                 
15  The People must also prove that a defendant either knew that the law 
prohibited the appropriation of public moneys to his or her own use, or to 
the use of another, or was criminally negligent in failing to discover 
whether he or she had the legal authority to make the appropriation.  
CALJIC 7.26.1; Cal. Penal Code § 424(a).   
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B. The trial court did not abuse its discretion when finding 
that the jury was misdirected on the “public moneys” 
element of the offense 

“The Constitution gives a criminal defendant the right to have a jury 

determine, beyond a reasonable doubt, his guilt of every element of the 

crime with which he is charged.” United States v. Gaudin, 515 U.S. 506, 

522-23 (1995).  As a result, “jury instructions relieving the prosecution of 

the burden of proving beyond a reasonable doubt each element of the 

charged offense violate the defendant’s due process rights under the federal 

Constitution.”  People v. Flood, 18 Cal. 4th 470, 491 (1998); Sullivan v. 

Louisiana, 508 U.S. 275, 277-78 (1993); Carella v. California, 491 U.S. 

263, 265 (1989) (per curiam); People v. Kobrin, 11 Cal. 4th 416, 422-23, 

423 n.4 (1995) (collecting cases).  Such erroneous instructions also 

implicate Sixth Amendment principles that preserve the exclusive domain 

of the trier of fact.  Kobrin, 11 Cal. 4th at 423; Carella, 491 U.S. at 265. 

While the trial court may direct a verdict for the defendant if the 

evidence is legally insufficient to establish guilt, under no circumstances 

may the trial court direct a verdict for the prosecution.  Sullivan, 508 U.S. at 

277; Kobrin, 11 Cal. 4th at 416. 

People v. Figueroa, 41 Cal. 3d 714 (1986) is instructive.  There, the 

defendant was prosecuted for the sale of unqualified securities.  Even 

though the Corporations Code contained a definition of “security,” the trial 

court did not read that definition to the jury, instead instructing the jury that 

the instruments at issue in the case constituted “securities” as a matter of 

corporate securities law.  Id. at 717-18, 723-24, n. 9. 

On appeal, the defendant argued that this instruction was tantamount 

to a directed verdict on the “security” element of the offense.  Id. at 724.  
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The California Supreme Court agreed.  The Supreme Court explained that a 

trial court “may not direct a verdict of guilt no matter how conclusive the 

evidence.” Id. (citations omitted).  In a criminal trial, “[n]o fact, not even an 

undisputed fact, may be determined by the judge.”  Id. (citations omitted).  

“If a judge were permitted to instruct the jury on the basis of assertedly 

‘undisputed’ evidence that a particular element had been established as a 

matter of law, the right to a jury trial would become a hollow guarantee.”  

Id. at 730.  The California Supreme Court court concluded that even though 

the definition of “security” was a matter of law for the court, whether the 

particular “piece of paper” at issue in the case met that definition was for 

the jury, not the judge, to decide.  Id. at 733-34.  The conviction was 

reversed.  Id. at 741. 

Other courts have followed the Figueroa analysis.  See, e.g., Flood, 

18 Cal. 4th at 481-82 (in a prosecution for evading a “peace officer,” it was 

error to instruct the jury that the person the defendant evaded was, as a 

matter of law, a “peace officer”); People v. Lawson, 189 Cal. App. 3d at 

746-51 (1987) (in a prosecution for selling unqualified securities and 

making an untrue statement in the sale of securities, it was error for the 

court to decide, as a matter of law, that the accounts receivable at issue in 

the case were securities).      

As in Figueroa, these courts emphasized that in many criminal 

cases, the prosecution’s evidence establishing an element of the offense can 

be rather conclusive.  Similarly, the defendant will often not dispute certain 

elements of the offense.  Lawson, 189 Cal. App. 3d at 747.  “However, 

neither of these sometime realities of trial practice justifies the giving of an 

instruction which takes an element from the jury and decides it adversely to 



 

18 
 

the accused.  Such an instruction confuses the roles of judge and jury.”  Id. 

(citing Figueroa, 41 Cal.3d at 733). 

In summary, applicable precedent dictates that when instructing the 

jury, a trial court must conform to the following guidelines:  

(1)   “No matter how conclusive the evidence, the court may not 

directly inform the jury an element of the crime charged has been 

established.”  Lawson, 189 Cal. App. 3d at 747; 

(2) “Absent a stipulation by defendant that an element of the 

crime has been established, or is admitted, the trial court must ‘go through 

the motions at least of submitting the issue to the jury even though the 

question appears . . . to be palpably lacking in factual character.’”  Id. 

(citing Figueroa, 41 Cal.3d at 727, n. 15); and  

(3) To the extent possible, the trial court should state the law in 

“abstract legal principles.”  Lawson, 189 Cal. App. 3d at 747; even a 

concept as simple as “a gun is a firearm” must be conveyed to the jury in 

definitional terms “so as to permit the jury to apply the instruction in its 

factfinding/law-applying function.” Id. at 748. 

The jury instruction in Mr. Selivanov’s case did not follow the 

Figueroa/Lawson rules; it contained the exact same error demonstrated in 

Figueroa, Flood, and Lawson.  Instead of defining what constitutes “public 

moneys” in “abstract legal principles,” the trial court informed the jury that 

the moneys at issue here—“all moneys and evidence of indebtedness 

received or held by Ivy Academia Charter public school or its officers in 

their official capacity”—were, as a matter of law, “public moneys.”  22CT 

4475.  The jury was thus prevented from determining whether the moneys 

Mr. Selivanov was responsible for were “public moneys” (the first element 

of the offense) because it was told that all of Ivy Academia’s funds, as a 
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matter of law, were “public moneys.”  Cal. Penal Code § 424(a).  Nor could 

the jury determine whether the moneys appropriated by Mr. Selivanov 

were, in fact, “public moneys” (the second element of the offense) because 

it was told as much as a matter of law.  Cal. Penal Code § 424(a).  The trial 

court’s order granting a new trial acknowledged and remedied this error.16     

C. The trial court’s ruling was correct even assuming that 
charter schools are districts as a matter of law 

The People’s appeal does not attempt to defend the trial court’s 

erroneous jury instruction that all of Ivy Academia’s funds were “public 

moneys” as a matter of law.  In other words, the People do not address the 

jury instruction upon which the trial court based its new trial order.  

Instead, the People address a different jury instruction (which told the jury 

that charter schools are “districts”) which the trial court specifically said 

was not at issue in its ruling.   

The People then argue that, indeed, charter schools are districts of 

this state, and that, as a result, all funds belonging to charter schools are 

“public moneys,” pursuant to Penal Code section 426.  POB at 26-30.   

The People’s attempt to divert the Court’s attention from the trial 

court’s actual ruling should not be endorsed.  Even if the People are correct 

that charter schools are districts as a matter of law (which they are not), and 

                                                 
16  As noted earlier, each element of an offense must be submitted to the 
jury, regardless of whether the evidence at trial was conclusive.  Figueroa, 
41 Cal. 3d at 724 (“No fact, not even an undisputed fact, may be 
determined by the judge.”).  That said, the evidence at trial on the issue of 
whether all funds received by Ivy Academia were “public moneys” was not 
conclusive.  For instance, the evidence at trial showed that a portion of Ivy 
Academia’s funds came from private sources, including Mr. Selivanov 
himself.   See supra, Statement of Facts, § B.   
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even if the People are correct that charter school funds are generally “public 

moneys” as a matter of law (which they are not), the trial court had no issue 

with this legal question.  The trial court was only concerned with its 

instruction that the particular funds in question in Mr. Selivanov’s case—

Ivy Academia’s funds—were all public moneys.  This is a factual question 

that could only be decided by the jury, yet it was announced by the trial 

court to the jury as a foregone legal conclusion.  

By instructing the jury that all of the funds at issue in the case were 

public as a matter of law, the trial court took from the jury its fact-finding 

function.  The jury was no longer able to determine whether all of Ivy 

Academia’s funds—the specific funds in question in Mr. Selivanov’s 

case—were “public” as a matter of fact.  As explained in detail above, 

under Figueroa and its progeny, this instruction is tantamount to a partial 

directed verdict and therefore the trial court did not abuse its discretion 

when ordering a new trial to remedy it.  Right or wrong on the issue of 

whether charter schools are legally “districts,” that issue does not impact 

the trial court’s new trial order, and thus should not be considered by this 

Court on review of that order.  The Court must reject the People’s invitation 

to engage in a question not presently before it.  See Municipal Court v. 

Superior Court (Gonzalez), 5 Cal. 4th 1126, 1132 (1993) (“In general, 

California courts have no power in mandamus or otherwise to render 

advisory opinions or give declaratory relief.”); see also Pacific Legal 

Foundation v. California Coastal Com., 33 Cal. 3d 158, 170 (1982). 
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D. Contrary to the People’s contention, charter schools are 
not “districts” as a matter of law and charter school funds 
are not “public moneys” as a matter of law  

In the event this Court wishes to consider the People’s irrelevant 

issue, which it should not, Mr. Selivanov submits that the People are wrong 

as to the legal status of charter schools.  Contrary to the People’s 

contention, for purposes of Penal Code section 424 liability, charter schools 

are not “districts” as a matter of law, and therefore under Penal Code 

section 426 (defining “public moneys” as moneys belonging to “districts”), 

charter school funds are not “public moneys” as a matter of law.  Cal. Penal 

Code §§ 424, 426.  The Court should reject the People’s position.  

1. The term “district” in Penal Code sections 424 and 
426 may not be expanded to include charter schools  

i. Without clear and unequivocal Legislative 
approval, the undefined term “district” may 
not be expanded beyond its common law 
meaning based on civil cases  

The People argue that the term “district,” which Penal Code sections 

424 and 426 left undefined, encompasses more than just districts, as they 

are commonly understood; the term “districts,” the People argue, means 

charter schools as well.  POB at 26-29. 

But pursuant to this Court’s decision in People v. Christiansen, 216 

Cal. App. 4th 1181, 1188 (2013), review denied (Aug. 28, 2013), an 

undefined term in the Penal Code must be construed “in light of the 

common law unless the Legislature clearly and unequivocally indicates 

otherwise.”  (citations omitted).  Civil cases may not be used to expand 

undefined terms in the Penal Code beyond their common law meaning.  Id. 

at 1189. 
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In Christiansen, this Court was asked to determine whether an 

independent contractor could be considered an “employee” for purposes of 

criminal liability under Government Code section 1090, as that statute only 

applies to “members of the Legislature, state, county, district, judicial 

district, and city officers or employees.”  Id.  The People argued in 

Christiansen that an independent contractor can, under certain 

circumstances, be an employee within the meaning of Government Code 

section 1090.  But having no criminal cases holding as much, the People 

based their position on two civil cases involving Government Code section 

1090.  Christiansen, 216 Cal. App. 4th at 1189. 

Expressing no opinion on the soundness of the civil cases cited by 

the People, Christiansen held that civil cases have no application to 

criminal prosecutions for a violation of Government Code section 1090.  

Id..  In no uncertain terms, Christiansen held: “[i]t is a civil case, and the 

matter before us is a criminal case.”  Christiansen also added that in the 

criminal context, for the term “employee” to mean anything but its common 

law meaning, the Legislature had to clearly and unequivocally say so.  Id. at 

1190. 

Under Christiansen, then, this Court must reject the People’s 

invitation to expand the term “district,” as used in Penal Code sections 424 

and 426, without proper support.  The Court should also reject the People’s 

reliance on Wilson v. State Bd. of Educ., 75 Cal. App. 4th 1125 (1999).  As 

Christiansen made clear, even if correct in the civil context, Wilson carries 

no weight when interpreting a criminal statute.   
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ii.  Even the civil cases show that independent 
charter schools operated by non-profit 
corporations are not “districts”   

Even if this Court addresses the question whether (or not) charter 

schools are districts, and even if this Court considers civil cases on that 

question, the People’s conclusion that charter schools are “districts” for 

purposes of Penal Code sections 424 and 426 cannot be endorsed.  That is 

because the majority of civil cases supports the opposite conclusion.          

In Wells v. One2One Learning Foundation, 39 Cal. 4th 1164 (2006), 

for example, the California Supreme Court considered whether school 

districts (on the one hand) and independent charter schools (on the other 

hand) can be sued under the California False Claims Act (“CFCA”) and 

under the California Unfair Competition Law (“UCL”).  The Supreme 

Court also considered whether plaintiffs needed to “present” their claims 

against independent charter schools pursuant to the Tort Claims Act, as 

though they were public agencies. Id. at 1178-79, 1213-14. 

Wells concluded that school districts and independent charter 

schools are not one and the same.  Whereas school districts—or any other 

agency of state or local government—cannot be sued under the CFCA and 

UCL, independent charter schools (and their operators) can be sued under 

both statutes. Id. at 1179.   

Wells’ analysis shows why independent charter schools cannot be 

considered districts.  First, as Wells explains, the Charter Schools Act 

considers charter schools to be school districts only for a limited set of 

purposes.  Outside of those limited purposes, independent charter schools 

are not districts.  Id. at 1200-01.  Second, the charter schools in Wells (like 

Ivy Academia) were “operated, not by the public school system, but by 
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distinct outside entities—which the parties characterize as non-profit 

corporations.” Id. at 1201.17  These distinct outside entities “are given 

substantial freedom to achieve academic results free of interference by the 

public educational bureaucracy.” Id.  Third, “the autonomy, and 

independent responsibility, of charter school operators extend, in 

considerable degree, to financial matters.  Thus, where a charter school is 

operated by a nonprofit public benefit corporation, the chartering authority 

is not liable for the school’s debts and obligations.” Id.; Cal. Ed. Code § 

47604(c).  In other words, an independent charter school and a school 

district are two separate legal entities.  Fourth, the Charter Schools Act 

assigns no sovereign significance to charter schools or their operators.  

Wells, 39 Ca1. 4th at 1201.  That is to say, the Charter Schools Act does not 

confer upon charter schools any of the powers a political subdivision enjoys 

(the power of taxation, eminent domain, or the power to police).  Last, 

because “[t]he ultimate purpose of the CFCA is to protect the public fisc,” 

“the assessment of double and treble damages, as well as other penalties 

[under the CFCA] to school districts would not advance that purpose.”  Id. 

at 1196 (citations omitted).  But funds transferred to independent charter 

schools are no longer part of the public fisc, and therefore applying the 

CFCA to independent charter schools does not pose the same “fundamental 

threat.”  Id. at 1202. 

                                                 
17  Ivy Academia Charter School, as well, was operated by a non-profit, 
public benefit corporation: Alternative Schools, Inc.  See Ex. 6 (Alternative 
Schools, Inc., Articles of Incorporation).  
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Wells reached similar conclusions on the issue of presentment under 

the Tort Claims Act.  Under the Tort Claims Act, claims must be presented 

to “the state” or “local public entities,” which include (much like Penal 

Code sections 424 and 426) “a county, city, district, public authority, public 

agency, and any other political subdivision or public corporation in the 

state.”  Id. at 1214.  Independent charter schools, Wells found, “do not fit 

comfortably within any of the categories defined, for purposes of the [Tort 

Claims Act], as ‘local public entities’.” Id. 

Wells’ analysis was followed a year later in Knapp v. Palisades 

Charter High School, 146 Cal. App. 4th 708, 710 (2007).  There, the court 

was confronted with charter school presentment issues under the Tort 

Claims Act and with filing requirements of the Roster of Public Agencies. 

Knapp explained that “[i]nitially, charter schools were viewed as 

operationally but not legally separate from their chartering authorities.” Id. 

at 715 (citing cases).  

The legal ties were severed, however, in 1999, when “Education 

Code section 47604 provided that charter schools may also elect to operate 

as, or be operated by, a nonprofit public benefit corporation, formed and 

organized pursuant to the Nonprofit Public Benefit Corporation Law.”  Id.  

Like the charter schools in Wells, therefore, the Palisades Charter High 

School, which was organized as a California non-profit corporation, was an 

independent legal entity from its chartering authority—the Los Angeles 

Unified School District. Id. at 717.  And as a result, no presentment was 

necessary. Id.  Similarly, as the Palisades Charter High School was not a 

“district, public authority, public agency, or any other political subdivision 

or public corporation in the state,” it was not a “public agency” required to 

register in the Roster of Public Agencies.  Id. at 718. 
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Federal courts have reached similar conclusions.  In examining the 

question of whether charter schools are state actors for purposes of a 42 

U.S.C. section 1983 analysis, the United States Court of Appeals for the 

Ninth Circuit defined a charter school (much like the California Supreme 

Court did in Wells) as a “private entity that contracted with the state to 

provide students with educational services that are funded by the state.”  

Caviness v. Horizon Cmty Learning Ctr., Inc., 590 F.3d 806, 815 (9th Cir. 

2010) (emphasis added).18  As a result, the Ninth Circuit held that a charter 

school is merely a private entity performing a function that serves the 

public (providing public education) and is not a state actor.  Id. at 814-816; 

see also Sufi v. Leadership High Sch., No. C-13-01598(EDL), 2013 WL 

3339441, at *8 (N.D. Cal. July 1, 2013) (same).  The Ninth Circuit also 

held that state authority to regulate a charter school is not sufficient to make 

the charter school’s actions those of the state.  “[T]he mere fact that a 

business is subject to state regulation does not by itself convert its action 

into that of the State.” Id. at 816 (citing Am. Mfrs. Mut. Ins. Co. v. Sullivan, 

526 U.S. 40, 52 (1999)). 

The combined message of these courts is clear—while independent 

charter schools fulfill a public function, receive funds from the state, and 

are regulated (to an extent) by a public agency, they remain a private entity 

                                                 
18  Knapp also highlighted the contractual relationship between an 
independent charter school and its chartering authority, stating, “[t]he 
charter establishing a charter school is a contract detailing the school’s 
educational programs, goals, students served, measurable pupil outcomes 
and measurement methods, and the school’s governance structure.”  Knapp 
v. Palisades Charter High Sch., 146 Cal. App. 4th 708, 714 (2007). 
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separate and independent from the school districts and other public 

agencies with which they contract.  They are, therefore, not to be 

considered as “districts” or any other public agency for purposes other than 

those specifically enumerated by the Legislature in the Charter Schools Act 

and in other statutes.   

To the extent this Court may take civil cases into account, any 

interpretation of the term “district” in Penal Code sections 424 and 426 

should conform to these judicial pronouncements.  Contrary to the People’s 

contention, charter schools should not be counted as “districts” under these 

sections of the Penal Code. 

Neither Wilson, nor Education code section 47612(c) (on which 

Wilson relies), support a contrary position.  In reality, Education Code 

section 47612(c), which is part of the Charter Schools Act, directs that the 

term “school district” can only be read to include “charter school” in the 

context of a limited set of constitutional and statutory provisions.19  All of 

these provisions serve a common purpose.  They enable charter schools to 

receive funds previously designated for traditional public schools without 

violating the California Constitution.  See Wilson, 75 Cal. App. 4th at 1141.  

But nothing in the Education Code or in Wilson suggests that the limited 

                                                 
19  Education Code section 47612(c) states: “A charter school shall be 
deemed to be a ‘school district’ for purposes of Article 1 (commencing with 
Section 14000) of Chapter 1 of Part 9 of Division 1 of Title 1, Section 
41301, Section 41302.5, Article 10 (commencing with Section 41850) of 
Chapter 5 of Part 24 of Division 3, Section 47638, and Sections 8 and 8.5 
of Article XVI of the California Constitution.”  Cal. Educ. Code § 47612. 
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list of provisions included in Education Code section 47612(c) should be 

expanded to include the Penal Code as well.20  

Finally, the application of other laws to charter schools was also 

addressed in the Charter Schools Act itself.  The Charter Schools Act states 

that  

“[a] charter school shall comply with this part [the 
Charter Schools Act] and all of the provisions set forth 
in its charter, but is otherwise exempt from the laws 
governing school districts, except all of the following: 
(a) as specified in Section 47611; (b) as specified in 
Section 41365; (c) all laws establishing minimum age 
for public school attendance; (d) the California 
Building Standards Code (Part 2 (commencing with 
Section 101) of Title 24 of the California Code of 
Regulations), as adopted and enforced by the local 
building enforcement agency with jurisdiction over the 
area in which the charter school is located.”   

Cal. Educ. Code § 47610 (emphasis added).  Again, neither Penal Code 

sections 424 and 426, nor the Penal Code itself, are mentioned. 

To be sure, since the Charter Schools Act’s passage in 1992, and 

after its significant overhaul in 1998, various specific statutes have been 

amended to cover charter schools specifically.  For example, Government 

Code section 3540.1 was amended to expand the definition of “public 

                                                 
20  Even Wilson, the single case relied on by the People, merely states that 
charter schools may be considered “school districts” for a limited set of 
purposes, which do not include the Penal Code.  See Wilson, 75 Cal. App. 
4th at 1141.  It certainly does not stand for the proposition that charter 
schools may be considered “school districts” for all purposes. 

 Of course, when enacting (and amending) the Charter Schools Act, the 
Legislature could have added Penal Code sections 424 and 426 (or the 
entire Penal Code for that matter) to the limited list of provisions mentioned 
in Education Code section 47612, but neither Penal Code section 424 nor 
Penal Code section 426 was ever included. 
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school employer,” adding a charter school to the existing entities covered 

by that provision.  See Stats. 1999, Ch. 828 (A.B. 631) § 5.  Government 

Code section 6528 was added to allow charter schools to be considered a 

public agency for the limited purpose of eligibility for membership in a 

joint powers agreement for risk-pooling.  See Stats. 2000, Ch. 14 (A.B. 

101) § 1. eff. May 5, 2000.21  Even the Penal Code was amended, in 2011 

to add charter schools (alongside other entities) as potential recipients of 

goods and services provided by the Prison Industry Authority, Cal. Penal 

Code § 2807; Stats. 2011, Ch. 307 (S.B. 608) § 1, and, again, in 2014, to 

require charter schools (and other entities) to train their employees in the 

duties of mandated reporters under the child abuse reporting laws.  Cal. 

Penal Code § 11165.7(d); Stats. 2014, Ch. 797 (A.B. 1432) § 4, eff. Jan. 1, 

2015.   

But neither Penal Code section 424 nor Penal Code section 426 were 

ever amended for that purpose.22  This Court should not accept the People’s 

                                                 
21  There are a limited number of other such statutes.  See, e.g., Cal. Health 
& Safety Code § 151002 (added in 2007, stating: “[n]otwithstanding 
Section 47610 of the Education Code, ‘publicly funded school’ includes a 
charter school for the purposes of this subdivision”); Stats. 2007, Ch. 602 
(A.B. 629) § 1; Cal. Labor Code § 6434 (amended in 1999 to address 
charter schools); Stats 1999, Ch. 615 (A.B. 1127) § 11; Cal. Bus. & Prof. 
Code § 4119.2 (amended in 2014 to add charter schools to the previously 
addressed school districts and county offices of education); Stats. 2014, Ch. 
321 (S.B. 1266) § 1, eff. Jan. 1, 2015. 
22  Notably, the Legislature has demonstrated that when it wishes to expand 
the reach of Penal Code sections 424 and 426, it acts to amend those 
provisions.  In 1967, Penal Code section 426 was amended in order to add 
“public agencies” to section 424’s reach.  See Stats. 1967, ch. 718 (A.B. 
534) p. 2089, § 1 (expanding section 426 definition of “public moneys” for 
purposes of sections 424 to include all moneys belonging to any public 
agency or received or held by any officer of a public agency).   
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invitation to step into the Legislature’s shoes and create criminal liability 

where none lies.     

2. Ivy Academia’s funds were not “public moneys” as 
a matter of law 

If charter schools (or, at a minimum, independent charter schools 

operated by private non-profit corporations like Ivy Academia) are not 

“districts” for purposes of Penal Code sections 424 and 426, can their 

officers or employees still be liable under Penal Code section 424?  

Again, as indicated above, the Court should not reach this question, 

as it is not before the Court on this appeal of the trial court’s new trial 

order.  Mr. Selivanov only addresses it out of an abundance of caution, to 

emphasize the People’s erroneous points on this issue.  

Case law is currently split as to the question of whether Penal Code 

section 424 can apply to officers or employees of entities that are not 

enumerated in Penal Code section 424 or 426.  Under the terms of Penal 

Code section 424, every person “charged with the receipt, safekeeping, 

transfer, or disbursement of public moneys” can be liable for 

misappropriation of those public moneys.  “Public moneys,” in turn, is 

defined in Penal Code section 426 as moneys “belonging to the state, or any 

city, county, town, district, or public agency therein.”   

The question, then, becomes: if charter schools are not a “state, or 

any city, county, town, district, or public agency therein,” can their moneys 

still be considered as “belonging” to any of those entities such that charter 

school officers or employees in charge of the school’s moneys be liable 

under Penal Code section 424? 
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i. Under People v. Holtzendorff, charter school 
funds are not funds belonging to any public 
entity 

People v. Holtzendorff, 177 Cal. App. 2d 788 (1960) supports the 

conclusion that charter school funds are not—as a matter of law—“public 

moneys,” and that charter school officers and employees are therefore 

not—as a matter of law—persons “charged with the receipt, safekeeping, 

transfer, or disbursement of public moneys.”23  In Holtzendorff, this Court 

reiterated the well-known principle that “when language which is 

reasonably susceptible of two constructions is used in a penal law, 

ordinarily that construction which is more favorable to the offender will be 

adopted . . . The defendant is entitled to the benefit of every reasonable 

doubt as to the true interpretation of words or the construction of language 

in a statute.” (citing cases). This interpretative rule, known as the “rule of 

lenity,” prohibits judicial attempts to expand on the meaning of a given 

criminal statute in the name of a claimed public policy.  See Crandon v. 

United States, 494 U.S. 152, 160 (1990).  It “serves to ensure both that 

there is fair warning of the boundaries of criminal conduct and that 

legislatures, not courts, define criminal liability.” Id. at 158. 

                                                 
23  In their opening brief, the People contend that the trial court committed 
a reversible error because it relied on People v. Holtzendorff when granting 
Mr. Selivanov a new trial, effectively adopting the defense’s position that 
charter schools are immune from Penal Code section 424 liability because 
the legislature had expressly failed to name them within sections 424 and 
426.  POB at 21-22.  That is not correct.  The trial court specifically 
rejected the defense’s Holtzendorff/Immunity argument stating: “I have no 
problem with 424 applying to charter schools. . . . I reject that argument.  
The only reason I’m reversing is strictly on jury instructional error.” 22RT 
10258:5-8. 
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Applying this principle, Holtzendorff held that funds of the entity at 

issue, the Housing Authority of the City of Los Angeles, could not be 

considered “public moneys” under Penal Code section 426, as they were 

not moneys “belonging to” any city, county, town, or district as specified in 

that section.  As a result, Holtzendorff  held that the Housing Authority’s 

officers may not be charged under Penal Code section 424.  See 

Holtzendorff, 177 Cal. App. 2d at 797.  As Holtzendorff explained:  

The public character of the Authority is not to be 
denied; . . . a public agency though it is, it is not the State, 
nor a county, city, town or district.  The Legislature, in 
adopting the definition it gave in section 426 for the use of 
the words in section 424, might have included moneys 
belonging to or officers of a public corporation, but it did 
not.  The moneys and the officers of the Authority are not 
governed by section 424, Penal Code. 

Id.  Under Holtzendorff, then, once transferred to an entity not enumerated 

in Penal Code section 426, funds coming from the state lose their public 

status, at least when it comes to Penal Code section 424 liability.  That was 

the case even when the recipient was a public corporation (the Housing 

Authority of Los Angeles County), but still not one of the entities 

enumerated in Penal Code section 426 at the time.  Holtzendorff, 177 Cal. 

App. 2d at 797. 24 

                                                 
24  Penal Code section 426 (enacted in 1872) was amended in 1967 to add 
public agencies to its reach.  See Stats. 1967, ch. 718 (A.B. 534) p. 2089, § 
1 (expanding section 426 definition of “public moneys” for purposes of 
sections 424 to include all moneys belonging to any public agency or 
received or held by any public agency officer).  Contrary to the People’s 
contention, “districts” were always included in section 426’s definition of 
“public moneys.”  Compare POB at 22 with Cal. Penal Code §§ 424, 426 
(as enacted in February 14, 1872). 
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ii.  People v. Johnson does not support the 
People’s position that all charter school 
funds are “public moneys” as defined in 
Penal Code section 426 

People v. Johnson, 209 Cal. App. 4th 800 (2012), a Fourth District 

decision, supports a different line of inquiry.  Johnson considered whether 

state funds transferred to a private group home child care facility could still 

be considered, contrary to Holtzendorff’s holding, “public moneys” as 

defined in Penal Code section 426.  Favoring a case-by-case analysis over 

Holtzendorff’s categorical approach, Johnson held that even if the private 

group home was not an entity listed in Penal Code section 426, if the state 

“retained an interest in, and extensive control over, all of the funding 

provided to [the group home in question] . . .” then the funds provided to 

the group home could still be considered as “belonging” to one of the 

entities enumerated in Penal Code section 426 and thus “public moneys” 

for purposes of Penal Code section 424.  Johnson, 209 Cal. App. 4th at 814.    

Reviewing the specific attributes of the group home, Johnson held 

that the state retained the requisite interest and extensive control of the 

group home funds.  Id. at 814-15.  First, the California Department of 

Social Services (“DDS”) limited the disbursement of moneys it transferred 

to the group home in question to specified allowable costs.  Funds were 

delivered to the group home via multiple monthly checks—each check 

issued with a field identifying the name of a single child that the funds were 

meant for.  In addition, in the event these restricted funds were not spent on 

the designated child as instructed, the group home was under an obligation 

to return the funds to DDS, which actively pursued their collection.  Id..  

Relying on Johnson, the People argue that state funds transferred to 

all charter schools also continue to “belong” to the public entities they came 
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from, because charter schools are also regulated and supervised by their 

chartering school districts.  POB 25-26.  But under Johnson, what matters 

is not whether the subject entity is regulated and supervised by the state; 

what matters is to what extent the state retains an interest in, and extensive 

control over, the moneys held by the non-enumerated entity.  Johnson, 209 

Cal. App. 4th at 814.  The Johnson analysis was entity-specific.  No viable 

conclusions could therefore be drawn as to different entities, including the 

entity at issue in this case—a private, non-profit corporation operating a 

charter school.  In any event, even if this Court wishes to replicate the 

Johnson analysis, the People’s argument fails.  

First, unlike the group homes discussed in Johnson, which function 

under a web of federal and state rules, regulations, and licensing 

requirements,  Johnson, 209 Cal. App. 4th at 804-07, charter schools—by 

legislative design—are freed from the “complex tangle of rules sustaining 

our public school system.”  Wilson, 75 Cal. App. 4th at 1130.  As explained 

above, this freedom is primarily embodied in Education Code section 

47610 (commonly referred to as the “mega-waiver”) which, with the 

exception of a few laws, has released the operators of charter schools from 

having to comply with the “laws governing school districts.”  Cal. Educ. 

Code § 47610.   

Second, unlike the group homes discussed in Johnson, which must 

restrict their spending to certain allowable costs, Johnson, 209 Cal. App. 

4th at 804-05, the majority of charter school funds (and the vast majority of 

funds received by Ivy Academia) are general purpose entitlement funds and 

categorical block grants (unrestricted funds), which are discretionary by 

design, and could be used for any public school purpose determined by the 

governing body of the school.  See Cal. Educ. Code § 47633(c); see also 
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Cal. Educ. Code § 47634.1(f), repealed by Stats. 2014, Ch. 923 (S.B. 971) § 

38, eff. Jan. 1 , 2015 (“Categorical block grant funding may be used for any 

purpose determined by the governing body of the charter school.”); 4RT 

1639 (charter school board can decide how best to spend the school’s 

unrestricted funds); 4RT 1689-90 (ninety percent of funds received by Ivy 

Academia were discretionary funds (either general purpose entitlement 

funds or categorical block grants), which could be used for any school 

purpose);  10RT 3470 (decisions regarding how to spend unrestricted funds 

rest entirely with the staff and governing boards of the charter school); 

17RT 5453-4 (unrestricted charter school funds could be spent on any 

expenditure that supports the operations of the school).  Unlike group 

homes, then, charter schools are not constrained in spending the majority of 

their funds to specified allowable costs that are imposed by a government 

agency.   

Third, unlike the group homes discussed in Johnson, which were 

obligated to return unused funds to DDS, see Johnson, 209 Cal. App. 4th at 

814-15, charter schools are under no obligation to return unspent 

unrestricted funds.  On the contrary, upon dissolution, charter schools are 

permitted to allocate any unused unrestricted funds to other private, non-

profit organizations of their choosing.  See, e.g., Ex. 6 at 2 (Articles of 

Incorporation of Alternative Schools, Inc., the private, non-profit, public 

benefit operator of Ivy Academia Charter School25).  Indeed, if these 

                                                 
25  The Articles state:  “On the winding up and dissolution of this 
corporation, after paying or adequately providing for the debts, obligations, 
and liabilities of the corporation, the remaining assets of this corporation 
shall be distributed to such organization (or organizations) organized and 
operated exclusively for charitable, religious, scientific, testing for public 
safety, literary, or educational purposes, fostering national or international 
(Continued...) 
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charter school funds were considered “public moneys,” the funds would 

have to be returned to the state because the allocation of those funds to 

private corporations would be considered a gift of public funds in violation 

of the California Constitution.  See Cal. Const. Art. XVI, Sec. 6 (“The 

Legislature shall have no power . . . to make any gift or authorize the 

making of any gift, of any public money or thing of value to any . . . 

corporation whatever.”)  

Finally, unlike the group homes discussed in Johnson, which 

received the entirety of their funds from a mix of public sources (federal, 

state and county agencies), see Johnson, 209 Cal. App. 4th at 804, charter 

schools (such as Ivy Academia) often receive funds from a variety of 

sources—both public and private.  See, e.g., Statement of Facts, § B 

(detailing the public and private funding Ivy Academia received for its 

operation); see also 14RT 4656-57;  4687-88.   

Notably, Johnson never suggested that funds coming from private 

sources somehow lose their private nature.26  Because private funds retain 

________________________ 
amateur sports competition (but only if no part of its activities involve the 
provision of athletic facilities or equipment), or for the prevention of 
cruelty to children or animals, which has established its tax exempt status 
under Section 501(c)(3) of the Internal Revenue Code, and which has 
established its tax exempt status under Section 23701d of the California 
Revenue and Taxation Code or the corresponding section of any future 
California revenue and tax law.”   
26   Johnson explains that when public and private funds are comingled, all 
funds may retain their public nature, but only when the “government 
exercises supervision and control over the funds and their ultimate use.”  
Johnson, 209 Cal. App. 4th 812 (citations omitted).  The People’s appeal 
fails to show that Ivy Academia’s funds were comingled, or whether the 
state had any supervision and control over the funds Ivy Academia received 
from private sources.            
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their private nature, their appropriation cannot be an offense under Penal 

Code section 424.   

* * * 

In summary, the People failed to address the trial court’s erroneous 

jury instruction that the funds at issue in the case were “public moneys” as 

a matter of law, even though this jury instruction was the sole basis for the 

trial court’s ruling ordering a new trial.  As explained above, whether the 

funds at issue were “public” or not was a factual question, and an element 

of the crime, that should have been submitted to the jury.  The trial court 

was well within its discretion to order a new trial to correct this error.     

Because the People do not address the trial court’s actual reasons for 

ordering a new trial, this Court need not engage the People’s other, 

irrelevant arguments.  But, as explained in detail above, even if the Court 

wishes to do so, the People’s arguments fail on the merits.  

Contrary to the People’s contention, under Christiansen, Wells, 

Knapp, Caviness, Sufi, and even Wilson (the case relied on by the People), 

a charter school should not be considered a “district” for purposes of Penal 

Code sections 424 and 426.  As a result, under Holtzendorff, Ivy 

Academia’s funds are not “public moneys” as they are not moneys 

“belonging  to . . . [a] district.”  Those in charge of charter school moneys 

are therefore not in charge of “public moneys” and cannot be liable under 

Penal Code section 424.  Johnson does not alter that result.  While charter 

schools are subject to certain limited regulations, those do not compare to 

the regulations discussed in Johnson and certainly do not translate—as a 

matter of law—to a continued state interest in, and extensive control over, 

all charter school funds.   
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Finally, even under Johnson, the funds that charter schools receive 

from private sources retain their private status, reinforcing the notion that 

the jury in Mr. Selivanov’s case should have been left to determine, as a 

matter of fact, whether the funds allegedly appropriated by Mr. 

Selivanov—Ivy Academia’s funds—were “public moneys” or not.   

For all of these reasons, the trial court’s order granting a new trial 

should not be disturbed.  

III. M R. SELIVANOV JOINS IN ALL ISSUES RAISED BY HIS CO -
RESPONDENT THAT MAY ACCRUE TO HIS BENEFIT , AND 
SPECIFICALLY JOINS IN ALL ARGUMENTS IN CO -RESPONDENT 
BERKOVICH ’S RESPONDENT BRIEF 

Mr. Selivanov specifically joins in the arguments raised in Co-

Respondent Berkovich’s brief to the extent that they may benefit him.  Cal. 

Rules of Court, rule 8.200(a)(5); People v. Castillo, 233 Cal. App. 3d 36, 

51 (1991); People v. Stone, 117 Cal. App. 3d 15, 19 n.5 (1981); People v. 

Smith, 4 Cal. App. 3d 41, 44 (1970). 

This joinder is in compliance with the recent remarks of the 

California Supreme Court in People v. Bryant, 60 Cal. 4th 335, 363-64 

(2014).  Mr. Selivanov expects that Co-Respondent Berkovich’s 

Respondent’s brief will include legal arguments defending the trial court’s 

order granting a new trial.  Mr. Selivanov expects that these arguments will 

be based on legal principles that apply equally to Mr. Selivanov and Ms. 

Berkovich.  Mr. Selivanov therefore seeks to join these arguments.   

Mr. Selivanov reserves the right to more specifically join in Ms. 

Berkovich’s arguments once her Respondent’s brief is filed.  
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CONCLUSION 

Based on the foregoing, Mr. Selivanov respectfully requests that this 

Court affirm the trial court’s order granting a new trial.   
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