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The California Charter Schools Association (CCSA) 

respectfully requests leave to file the attached amicus curiae brief 

in support of Defendants and Appellants Yevgeny Selivanov, et al. 

in the above-captioned matter. California Rules of Court, Rule 

8.200(c) provides that "[w]ithin 14 days after the last appellant's 

reply brief is filed or could have been filed under rule 8.212, 

whichever is earlier, any person or entity may serve and file an 

application for permission of the presiding justice to file an amicus 

curiae brief." The final Appellants ' reply brief was filed on 

June 19,2015, meaning that this application and proposed brief are 

timely if filed on or before July 6, 2015 . This brief has been drafted 

entirely by CCSA, without compensation or monetary contribution 

from any party or counsel for a party, and has been served on all 

parties (see attached proof of service). 

Interest of the Amicus Curiae 

CCSA is a nonprofit membership and professional 

organization in California devoted to improving the quality of all 

public schools in California by promoting a variety of high 

performing and accountable charter public schools, and by 

protecting and advocating for the rights of charter public schools 

and all public school students. CCSA' s member schools are public 
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schools dedicated to improving pupil learning for all 

students, pioneering new teaching methods, and expanding 

public school choice for all parents. CCSA advances the 

charter school movement by providing state and local 

advocacy, leadership on school quality, operational and 

support services to its member schools, and by protecting the 

legal rights of charter public schools and the students that 

attend charter public schools . At present, there are over 1184 

public charter schools in California, serving more than 

547,800 students. 

Charter school success in the Los Angeles Unified 

School District ("LAUSD") is vitally important to CCSA, as 

charter schools authorized by LAUSD educate over 139,000 

public school students at 263 charter public schools. Of the 

charter schools authorized by LAUSD, nearly 77 percent are 

members of CCSA, including the Ivy Academia Charter 

School ("Ivy Academia")-the charter school founded by 

Selivanov. Nearly twenty percent of all public school 

students in LAUSD's boundaries attend charter schools, 

making charter schools an integral part of the public 

education system in the LAUSD area. 
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Given its mission, CCSA believes that it might be of some 

assistance to the court in providing an overview of the animating 

principles of initiative, entrepreneurship, and innovation behind the 

Charter Schools Act of 1992 ("the Act"), and in providing insight 

into the comprehensive and exacting monitoring and oversight 

regime to which charter schools are already subject under the Act 

and subsequent legislation. After providing this factual background 

in the attached amicus curiae brief, CCSA goes on to respectfully 

suggest to the Court that criminal prosecutions of charter school 

leaders stemming from highly subjective and purely ex post 

prohibitions of a charter school's operations imperil the atmosphere 

of entrepreneurship and innovation that was the specific aim of that 

Act, and that the Act's twin-pillar approach of maximum 

operational flexibility held carefully in check by maximum 

oversight is completely undermined where, as in the present case, a 

charter school's authorizer fails to revoke a charter, and indeed 

even renews a charter, despite full knowledge of the underlying 

facts later relied upon by that authorizer in pursuing criminal 

proceedings against the charter school's executives. 

CCSA and its member schools have an interest in this matter 

which aligns with that of Mr. Selivanov, but is also of independent 
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significance. The Charter Schools Act provides for 

independence and flexibility in exchange for oversight and 

accountability through the authorization, oversight, renewal , 

and revocation processes. If a District Attorney' s office is 

permitted to seek criminal liability for the violation of an 

unknown operational standard deliberately left flexible by the 

Legislature, the entire foundation of the Charter Schools Act 

is undermined. Such concerns are most severely felt by 

charter school operators at LAUSD-authorized schools , 

because LAUSD is the only school district in the state of 

California with an Office of Inspector General ("OIG"), the 

entity that referred this case to the District Attorney . 

Over the past several years, many appellate courts have 

considered CCSA ' s perspective on the critical legal issues 

facing charter schools in California. CCSA has filed briefs of 

amicus curiae in the California Supreme Court, the California 

Court of Appeal, and the United States Court of Appeals for 

the Ninth Circuit. Courts have published the following 

decisions in which CCSA has participated as Amicus Curiae : 

Van de Kamps Coalition v. Los Angeles Comm. College 

District, et al., (CaI.App.2d Dist. , 2014, B241970); Today 's 
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Fresh Start, Inc. v. Los Angeles County Office of Education (2013) 

57 Cal.4th 197; UTLA v. Los Angeles Unified School District (2012) 

54 Cal.4th 504; Los Angeles International Charter High School v. 

Los Angeles Unified School Dist. (2012) 209 Cal.App.4th 1348; 

Bullis Charter School v. Los Altos School Dist. (2011) 200 

Cal.App.4th 1022; New West Charter Middle School v. Los Angeles 

Unified School Dist . (2010) 187 Cal.App.4th 831; Knapp v. 

Palisades Charter High School (2007) 146 Cal.App.4th 708; and 

Ridgecrest Charter School v. Sierra Sands Unified School Dist. 

(2005) 130 Cal.App.4th 986. CCSA was also granted leave to 

intervene in California School Boards Assn. v. State Bd. of Educ. 

(2010) 191 Cal.App.4th 530, in which the Court of Appeal validated 

the Department of Education ' s Proposition 39 implementing 

regulations . (Ibid.) 

In sum, CCSA' s insight into the motivating principles behind 

the Charter Schools Act of 1992, into the charter school monitoring 

and oversight regime already in place that protect against illegal 

and fraudulent activities, and into the effect this case will have on 

charter school operators throughout California (and the public 

school students served in their schools) is important for the court to 

consider. CCSA respectfully requests leave to file the 

5 



accompanying amicus curiae brief. 

Amicus Curiae's Rule 8.200(c) statement 

This brief has been drafted entirely by CCSA, without 

compensation or monetary contribution from any party or 

counsel for a party. 

DATED: July 2, 2015 Respectfully submitted, 

YOUNG, MINNEY & CORR, LLP 

BY __ -¥~~ ____ -,L-__ ___ 
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I. Introduction 

In submitting this amicus curiae brief, it is the California 

Charter Schools Association (CCSA)’s aim to provide an overview 

of the role of charter schools in the California public school system, 

of their ability to organize as nonprofit public benefit corporations, 

and of the animating principles of initiative, entrepreneurship, and 

innovation behind the Charter Schools Act of 1992 (“the Act”), and 

to provide insight into the comprehensive and exacting monitoring 

and oversight structure to which charter schools are already subject 

under the Act and related legislation, a regime that already 

sufficiently safeguards California taxpayers against the commission 

of fraud and other improper financial improprieties by charter 

school operators. Having provided this factual background, CCSA 

hereunder respectfully suggests to the Court that criminal 

prosecutions of charter school leaders stemming from highly 

subjective and purely ex post prohibitions of a charter school’s 

operations imperil the atmosphere of entrepreneurship and 

innovation that was the specific aim of that Act, and that the Act’s 

twin-pillar approach of maximum operational flexibility held 

carefully in check by maximum oversight is completely undermined 

where, as in the present case, a charter school’s authorizer fails to 
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revoke a charter, and indeed even renews a charter, despite 

full knowledge of the underlying facts later relied upon by 

that authorizer in pursuing criminal proceedings against the 

charter school’s leaders. What is more, there were no rules or 

standards prohibiting the conduct in question and thus to 

allow the District Attorney’s office to seek criminal liability 

for the violation of an unknown (and unknowable) 

operational standard deliberately left flexible by the 

Legislature would undermine the entire charter school 

regulatory system enacted by the Legislature, and would have 

a deeply chilling effect on the flow of parents, teachers and 

community leaders into charter school leadership positions.  

II. Charter Schools Play an Important Role in 

California’s Public School System 

In passing the Charter Schools Act in 1992, the 

Legislature allowed teachers, organizations, community 

leaders and groups, parents, and private citizens the chance to 

inject innovation into the public school system and compete 

against traditional district-run schools to create better 

educational opportunities for California’s children.  (Ed. 

Code, §47601.) 
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By 1998, charter schools had sufficiently proved their worth 

worth for the Legislature to raise the statutory limit of 100 charter 

schools to 250, with 100 more to be allowed each additional year.  

(Wilson v. State Bd. of Education (1999) 75 Cal.App.4th 1125, 

1132.)  The Legislature has since declared its intent “that charter 

schools are and should become an integral part of the California 

education system and that establishment of charter schools should 

be encouraged.”  (Ed. Code, §47605, subd. (b).)  Also, in 1998, the 

Legislature added an important additional goal to the Charter 

Schools Act – to create “vigorous competition within the public 

school system to stimulate continual improvements in all public 

schools.”  (Ed. Code, §47601, subd. (g).) 

Charter schools are part of California’s public school system.  

(Ed. Code, §47615, subd. (a)(1) & (2).)  Like public school 

districts, charter schools must be nondiscriminatory, nonsectarian, 

open to all students and tuition-free.  (Ed. Code, §47605, subd. 

(d)(1).)  Charter schools must meet statewide standards and must 

conduct the same pupil assessments as those conducted in 

traditional public schools.  (Ed. Code, §47605, subd. (c)(1).)  

Charter schools serve a diverse group of public school students with 
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a wide range of needs.  (Dispelling Myths About Charter 

Schools 

http://www.calcharters.org/understanding/faqs/myths.html.) 

By design, charter public schools differ from schools 

managed by school districts.  Charter schools are supposed to 

be freed from the “complex tangle of rules sustaining our 

public school system” which has “the potential to sap 

creativity and innovation, thwart accountability and 

undermine the effective education of our children.”  (Wilson, 

supra, 75 Cal.App.4th at 1130.)  As a result, charter schools 

enjoy unparalleled innovation and flexibility, and are given 

the autonomy to tailor their educational and operational 

approaches to meet and respond to the needs of their students 

and community.  In exchange for this flexibility, charter 

schools are held accountable for producing results. 

In adopting the Charter Schools Act, the Legislature 

created many new opportunities in exchange for greater 

accountability, trusting that the broader education community 

could rise to the challenge.  A key purpose of the Charter 

Schools Act is “to provide opportunities for teachers, parents, 

pupils, and community members to establish and maintain 

http://www.calcharters.org/understanding/faqs/myths.html
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schools that operate independently from the existing school district 

structure.” (Ed. Code, §47601.) 

The Legislature recognized that some students require unique 

and innovative approaches to education.  The provision of schools 

operating independently from the existing school district structure 

affords students increased learning  opportunities and affords 

parents and students with expanded choices. (Ed. Code, §47601.)   

Each charter school is allowed to define for itself the school’s 

educational program, what it means to be an “educated person” in 

the 21
st

 century, and how learning best occurs.  (Ed. Code, 

§47605(b)(A).)   Unlike the traditional district school system, no 

two charter programs need be identical, since each program is 

tailored to the community it serves.   

Ivy Academia is an example of how charter schools can 

fulfill the Legislature’s promise.  Since the school’s first  year of 

reported standardized test scores, Ivy’s students have always 

outscored their counterparts at district-run schools located within a 

2.5 mile radius.  (See 

http://www.cde.ca.gov/ta/ac/ay/aypdatafiles.asp.)  (API growth 

scores over time from California Department of Education Annual 

Yearly Progress Report)  In the years in which Mr. Selivanov led 

http://www.cde.ca.gov/ta/ac/ay/aypdatafiles.asp
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Ivy Academia, the school received state Base API Rankings 

of 7 (three years), 8 (three years) and 9 (two years), meaning 

that Ivy Academia’s API score was higher than 70%, 80% 

and 90%, respectively, of all elementary schools across 

California, irrespective of those schools’ demographic 

characteristics. (See http://dq.cde.ca.gov/dataquest/.)  The 

school continues to meet CCSA’s minimum criteria for 

renewal, based upon comparative academic performance of 

similar students. 

(http://snapshots.calcharters.org/academic_accountability_rep

ort_card)  The school serves a student population including 

36% Latino/Hispanic and 10% African American, with 23% 

of the students identified as free or reduced meal program 

participants.  Id.  Since its fourth year of operation, its 

enrollment has hovered around 1000 students each year . (  

http://dq.cde.ca.gov/dataquest/DQ/EnrTimeRptSch.aspx?cYear=20

14-

15&Level=School&cName=Ivy+Academia&cCode=0106351&dCo

de=1964733).  Clearly, Mr. Selivanov’s innovation fills a hole 

in his community’s public education landscape--a need that 

the Legislature intended to fill with charter schools. 

http://dq.cde.ca.gov/dataquest/
http://snapshots.calcharters.org/academic_accountability_report_card
http://snapshots.calcharters.org/academic_accountability_report_card
http://dq.cde.ca.gov/dataquest/DQ/EnrTimeRptSch.aspx?cYear=2014-15&Level=School&cName=Ivy+Academia&cCode=0106351&dCode=1964733
http://dq.cde.ca.gov/dataquest/DQ/EnrTimeRptSch.aspx?cYear=2014-15&Level=School&cName=Ivy+Academia&cCode=0106351&dCode=1964733
http://dq.cde.ca.gov/dataquest/DQ/EnrTimeRptSch.aspx?cYear=2014-15&Level=School&cName=Ivy+Academia&cCode=0106351&dCode=1964733
http://dq.cde.ca.gov/dataquest/DQ/EnrTimeRptSch.aspx?cYear=2014-15&Level=School&cName=Ivy+Academia&cCode=0106351&dCode=1964733
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III. The Nonprofit Corporation Plays a Critical Role in 

Defining Charter School Status Within the Public 

School System, a Role that was Wholly Ignored by 

the Trial Court 

The Legislature expressly allows charter schools to operate 

as, or be operated by, a nonprofit public benefit corporation. (Ed. 

Code, §47604.) In so doing, the Legislature extended an explicit 

invitation to private entrepreneurs to enter the world of California 

public education, and to bring with them innovative ideas and a 

competitive drive -that previously had been wholly foreign to the 

public education bureaucracy, but that were perceived as having the 

potential for ultimately improving student achievement. (See, e.g. 

Wells v. One2One Learning Foundation  (2006) 39 Cal.4th 1164, 

1203-1204 [Charter schools compete with traditional public 

schools, and receive their funding by recruiting and retaining 

students].) 

The trade-off of such an invitation was that authorizers, 

mostly school districts, would be absolved of liability associated 

with the charter schools they approved.  The statute specifically 

provides that the authorizer is “not liable for the debts or 

obligations of the charter school, or for claims arising from the 

performance of acts, errors, or omissions by the charter school” as 



 

9 

long the authorizer has complied with its authorizer 

responsibilities.  (Ed. Code, §47604(c).) 

Many if not all of the actions complained of by the Los 

Angeles Unified School District’s Office of Inspector General 

(LAUSD-OIG) and the District Attorney are lawful practices 

commonly engaged in by nonprofit public benefit 

corporations, including entering into leases with directors or 

officers upon the informed, good faith approval of the 

majority of the corporation’s non-interested directors (Corp. 

Code, § 5233(d)) and giving meals and gift cards to 

employees for purposes of improving morale and establishing 

employee loyalty. (Cf. Corp. Code, §5140(f) [Specifically 

allowing, at the corporation’s discretion,  the establishment of 

various employee incentive, benefit and deferred 

compensation plans].). 

Moreover, Corporations Code section 5231, subd. 

(b)(2) specifically states that in performing his or her duties, 

a director of a nonprofit public benefit corporation is entitled 

to rely on the information, opinions, reports or statements of 

independent accountants or other persons as to matters which 

the director believes to be within the accountant or other 
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person’s professional or expert competence. Any director operating 

in good faith who relies on such opinions shall have no personal 

liability based on any alleged failure to discharge his or her 

obligations as a director, including actions allegedly in excess of 

the public purpose to which the corporation is dedicated. (Id., 

subd.(c)).   

As a result of this regulatory overlay, a bizarre contradiction 

emerges: Under California corporations law, Mr. Selivanov was 

entirely justified in relying on Ivy Academia’s board of directors, 

its independent auditors (and, arguably, Aaron Eairleywine, a 

financial overseer of LAUSD’s Charter School Division , since 

LAUSD conducted annual reviews of Ivy, and indeed renewed the 

school’s charter) for approving those transactions underlying the 

People’s case, and is accordingly insulated from personal financial 

liability. Yet because these transactions were ultimately, and 

entirely subjectively, deemed “disallowed” by Connie De Los 

Santos, an LAUSD-OIG financial analyst, Mr. Selivanov was 

convicted and sent to jail.  In addition to legal inconsistency, this 

turn of events suggests an organizational inconsistency bordering 

on incoherence, since it was only after LAUSD’s Charter School 

Division conducted numerous problem-free annual reviews of Ivy 
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Academia and indeed renewed the school’s charter that 

LAUSD-OIG suddenly determined that, irrespective of the 

District’s own previous oversight, findings and approvals, 

there evidently existed financial improprieties so serious as to 

warrant criminal prosecution. 

The only possible explanation for this strange 

juxtaposition is the same one offered by Ms. De Los Santos 

when asked at trial why she had retroactively deemed certain 

of Mr. Selivanov’s AMEX card transactions “disallowed”, 

namely that the funds used for such transactions were “public 

funds” and could not be used to pay for business-related 

meals unless the business meeting lasted more than five hours 

or the meal was related to a conference outside the Los 

Angeles region, or for any teacher appreciation events unless 

the event had a specifically delineated professional 

development component. (10RT 3437-38; 11RT 3659-60.) 

These ex post arbitrary standards are wholly without basis in 

statute, regulation or rule, and entirely the product of Ms. De 

Los Santos’ personal, and previously unannounced, opinion 

as to how “public funds” ought to be spent. No evidence in 

the record showed how Selivanov knew (or could have 
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known) that this “rule” existed, much less allegedly applied to Ivy 

Academia’s operations.  This standard was not in any memoranda 

of understanding (MOU) between Ivy and LAUSD or the charter 

petition, nor included in any policy or procedure of LAUSD related 

to the operation of charter schools.  Taken seriously, this means 

that despite the lack of any warning to the contrary, nonprofit 

public benefit corporations evidently cease being independent 

entities upon entering the realm of California public education and 

handling “public funds”, at which point they become subject to the 

whims of California educational bureaucrats and their subjective 

assessments of financial propriety.  Seen this way, Education Code 

section 47604(a) seems less an invitation for outside entrepreneurs 

to inject private sector principles and practices into the State 

educational bureaucracy, and more an enormous spring-loaded trap 

for those non-professional educators naïve enough to take the 

California Legislature at its word.  Suffice it to say CCSA does not 

believe that the Legislature intended such an outcome when it 

enacted Education Code section 47604(a) or the rest of the Charter 

Schools Act.   

/// 

/// 
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IV. By its Very Terms, the Primary Rationale of the 

Charter Schools Act is to Encourage Innovation in 

Educational Methods and Operations, a Goal 

Imperiled by Criminal Prosecutions of Charter 

School Leaders Stemming From Subjective, Ex Post 

Pronouncements About a Charter School’s 

Operations 

One need not look far to find the animating principles 

behind the Charter Schools Act. Education Code section 

47601 states that it is the intent of the Legislature in enacting 

the Charter Schools Act to “[e]ncourage the use of different 

and innovative teaching methods” and to provide the charter 

schools established under the Act with “a method to change 

from rule-based to performance-based accountability 

systems,” thereby “provid[ing] vigorous competition within  

the public school system to stimulate continual improvements 

in all public schools.” (Ed. Code, §47601(c), (f), (g).)1  To 

                                              

1
 This emphasis was mirrored in Education Code 

section 47616.5, which mandated that a neutral evaluator 

provide a report to the Legislature and Governor prior to 

July 1, 2003 measuring the effectiveness of “the charter 

school approach” by specific reference to, inter alia, “[a]n 

assessment of whether or not the charter school approach has 

resulted in increased innovation and creativity” and “[a]n 

assessment of how the exemption from laws governing school 

districts allows charter schools to operate differently than 

schools operating under those laws.” (Ed. Code § 47616.5(e) 

and (m).)   
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effectuate these goals, the Legislature exempted charter schools 

from nearly all laws governing school districts. (See Ed. Code, 

§47610, the so-called “mega-waiver” [“A charter school shall 

comply with this part and all of the provisions set forth in its 

charter, but is otherwise exempt from the laws governing school 

districts”, with the exception of a few enumerated provisions not at 

issue in the present case].)  However, even more critical to an 

understanding of the issues involved in this appeal is the fact that 

upon rendering large swathes of the Education Code inapplicable to 

charter schools, the Legislature expressly decided against 

implementing a parallel yet equally detailed set of laws and 

regulations for charter schools.  Rather, the Legislature opted for a 

regulatory structure heavy on oversight but light on specific rules 

and guidelines dictating, on a minute level, the operations of a 

charter school. As then-Governor Wilson stated in announcing his 

signing into law of the Charter Schools Act and his vetoing of a 

competing assembly bill that would have required detailed 

regulations as to a charter school’s operations: “The essential 

elements of the charter school concept are freedom from state 

regulation and employee organizational control, and choice on the 

part of parents, pupils, teachers, and administrators.” (“Wilson 
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Signs Legislation to Create 100 ‘Charter Schools’”, Press 

Release, Office of Governor Pete Wilson, September 21, 

1992.)  It is this non-applicability of most of the Education 

Code, joined with the deliberate decision to not impose a  new 

set of detailed regulations on charter schools that provides 

the cornerstone of the entire Charter Schools Act, in that it 

enables a transition from a rule-based to performance-based 

system of accountability.  

It was precisely this purposefully flexible and open-

ended framework that was at issue in the seminal California 

appellate court case upholding the constitutionality of the 

Charter Schools Act, Wilson, supra at 1125.  There, in 

response to appellant state taxpayers’ argument that the 

power to issue charters had been handed over without 

standards or guidance as to curriculum, texts, educational 

focus, and teaching methods, among other areas, the Wilson 

court expressly stated: 

“[W]hile it is obvious that appellants wish for more -- 

and more detailed-- standards and guidelines, more 

could not be better in this situation where a primary 

purpose of the Act is to encourage educational 

innovation, experimentation and choice in order to 
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improve learning and expand learning opportunities for 

all students. How can you write the score to a 

symphony yet to be created?” (Id. at 1147.) 

As indicated above, this language of the Wilson opinion was 

intended as an explanation as to why it is inadvisable to set forth an 

overly detailed set of rules and regulations specifying a one-size-

fits all and detailed manner in which charter schools are to conduct 

their day-to-day operations, which would only serve to substitute 

one “complex tangle of rules sustaining our public school system” 

(Id. at 1130.) with another.  But in the present case this language 

also serves to remind us of the fact that charter school leaders must 

conduct their day-to-day operations largely in the absence of such 

clear guidelines and safe harbors, a fact amply demonstrated by the 

history of Ivy Academia itself.  

When Ivy Academia began operations in 2004, there were no 

sample charter school manuals, handbooks or policy guides on 

which a charter school’s operators should have relied, as is made 

evident by the fact that the People admitted no such materials into 

evidence during the trial.  At that time, there were only 69 sections 

of the Education Code prescribing (or proscribing) the actions of a 

charter school, and these provisions clearly gave (and give) each 
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charter school extensive independence and flexibility in how 

it alone chooses to spend its funds, according to the priorities 

it sets in order to meet its individual goals. (See, e.g., Ed. 

Code, §47633(c) [“General-purpose entitlement funding may 

be used for any public school purpose determined by the 

governing body of the charter school”], and §47634.1(f), 

formerly subd. (h) [“Categorical block grant funding may be 

used for any purpose determined by the governing body of 

the charter school.”].)  District authorizers-- even enormous 

school districts like Ivy Academia’s authorizer, LAUSD-- 

maintained small offices devoted to charter authorization, and 

when finalizing charter petitions neither the charter schools 

nor the authorizers had much in the way of precedent on 

which to rely, and certainly had not developed the sort of 

detailed boilerplate language now insisted upon by larger 

districts like the LAUSD when granting petitions to and 

signing MOUs with charter schools. For these reasons, 

charters granted even as late as 2004 tended to be worded in a 

manner that, from the perspective of a charter school 

administrator operating in 2015, seems rather open-ended and 

indeed rather vague. Again, it must be stressed: nowhere in 
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the applicable statutes and regulations, Ivy Academia’s charter, or 

LAUSD policies and procedures was there a single provision  

prohibiting the transactions forming the basis for Mr. Selivanov’s 

conviction. 

Unsurprisingly, given this comparative regulatory vacuum in 

which charter schools were operating in as of 2004, Mr. Selivanov 

and his team relied on off-the-shelf solutions like a QuickBooks 

program to book Ivy Academia’s expenses.  Perhaps equally 

unsurprising, given the subsequent expansion and sophistication of 

the oversight and regulatory capacity of charter school authorizers 

like LAUSD,
2
 some of Ivy Academia’s operations, such as the 

precise categorization of some of those QuickBooks entries, were 

eventually called into question by LAUSD. What is surprising-- and 

is indeed shocking-- is that LAUSD never sought to have Ivy 

change these operations through LAUSD’s power to effect change 

in the charter schools operations by beginning the revocation 

process or non-renewing (or threatening to non-renew) Ivy’s 

                                              

2
 As of April 2015, LAUSD maintained a 40-person Charter 

Schools Division, including nine Specialists, three Advisors, six 

Fiscal Services Managers along with three additional Accounting 

Analysts and one Financial Analyst, and a three-person team 

devoted to Prop. 39 (facilities) issues.  
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charter, but rather sought criminal charges against Mr. 

Selivanov on account of Ivy’s financial operations, despite 

those operations having been fully disclosed to, and approved 

by, Ivy’s independent auditors and LAUSD itself.  It is worth 

noting that all of the actions characterized as criminal here 

occurred prior to and were known at the time of LAUSD’s 

renewal of Ivy’s charter petition. 

All of which perfectly underscores the inequity (and 

one might even say absurdity) of belatedly micro-analyzing 

the often necessarily improvised operations of a charter 

school, and relying —ex post—on a handful of subjectively 

“inappropriate” transactions as a basis for a criminal 

conviction. The resulting burden imposed on charter school 

leaders to guess which of their innovative operational 

practices might, despite having been disclosed to and 

approved by the school’s board as well as its independent 

auditors and its authorizer, be suddenly deemed not merely 

impermissible but actually criminal, is so outlandishly 

onerous as to discourage any would-be charter school 

operators aware of Mr. Selivanov’s case from founding a 

school. This is especially true for those teachers, parents and 
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community members who, despite a lack of financial training, are 

specifically identified by the Charter Schools Act as those for 

whom the Act is intended to provide the opportunity to establish 

and maintain independent and innovative charter schools. (Ed. Code 

§47601.)   

The potential implications of this point are so grave as to 

bear repeating: Mr. Selivanov’s conviction, if upheld, establishes a 

precedent that could easily result in a group of motivated lower-

income parents, working in their limited free time to establish and  

operate a charter school for their children, being sent to jail for 

subsequently “disallowed” financial transactions, despite the fact 

that no statute, regulation, guideline, or their very own charter 

petition prohibited such transactions, and despite having fully 

disclosed all such transactions to their school’s governing board as 

well as their “professional” auditors and authorizing agency. This 

type of ex post demand for operational perfection (as defined after 

the fact by a single LAUSD-OIG auditor), and the unmistakable 

accompanying message that education should purely be left to the 

district bureaucrats, runs directly counter to the express goals of the 

Charter Schools Act as well as basic notions of fairness and due 

process of law.  (Grayned v. City of Rockford (1972) 408 U.S. 104, 
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108 [Vague laws trap the innocent by not providing fair 

warning, and for enabling their arbitrary or discriminatory 

enforcement].) To borrow from the central metaphor of the 

Wilson opinion: How can one be expected to flawlessly 

perform an unwritten score? 

V. The Criminal Prosecution of Charter School 

Leaders Like Mr. Selivanov Undermines the 

Comprehensive Charter School Monitoring and 

Oversight System Already in Place, and is a Wholly 

Unnecessary Alternative to that System 

Of course, to ensure that such innovation and 

entrepreneurship does not spill over into practices that run 

afoul of California law and public policy, the Legislature  has 

put in place an extensive oversight structure by which a 

charter school’s authorizer, county boards of education, and 

the Stated Board of Education, can (and, indeed, must) 

monitor and closely scrutinize the operations of charter 

schools and, if need be, may effect change in the operations 

of a charter school through the power to revoke or non-renew 

a school’s charter. 

Under Education Code section 47607, subd.(a)(1), the 

authority that granted the charter may inspect or observe any 

part of the charter school at any time. Moreover, under the 



 

22 

Education Code the chartering authority of a charter school shall 

perform extensive oversight and close supervision of the school, 

including all of the following: (1) designating a charter school 

oversight employee; (2) visiting the school at least annually; (3) 

reviewing a multitude of reports produced by the charter school 

(both operational, academic and fiscal); (4) monitoring the fiscal 

condition of the school; (5) monitoring the charter school’s 

compliance with the law, its charter, its proposed academic 

outcomes, and the school’s compliance with generally accepted 

accounting principles. (Ed. Code, §§ 47604.32, 47604.33, 47607.)  

And there is no shortage of incentives motivating a charter-granting 

authority to perform this role; if a charter-granting agency fails to 

properly monitor and oversee the charter school they can be liable 

for the debts and obligations of the charter school even if operated 

by a nonprofit corporation. (Ed. Code, §47604(c).)     

The operators of charter schools are also overseen and 

monitored by, and must be responsive to, the county boards of 

education and the county superintendents of schools. (Ed. Code, 

§47604.4.)  This same section grants the county superintendent of 

schools the right to investigate the operator of a charter schools in 

the county.  County superintendents also have the authority to begin 
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an extraordinary audit of charter schools if it believes “that 

fraud, misappropriation of funds, or other illegal fiscal 

practices have occurred…” (Ed. Code, §1241.5.)
3
  Any such 

audits must be provided to the governing board of the charter 

school and to the granting agency; and the governing board of 

the charter school must report to the county superintendent 

within fifteen days its response to the county superintendent’s 

recommendations. (Ed. Code, §1241.5(c).)  

Lest there be any confusion about a charter school’s 

compliance with such oversight, Education Code section 

47604.3 provides that a charter school shall promptly respond 

to all reasonable inquiries (including inquiries regarding 

financial records) from its chartering authority, the county 

office of education that has jurisdiction over the school’s 

chartering authority, or from the Superintendent of Public 

                                              

3
 County superintendents can, and frequently do, 

engage the County Office Fiscal Crisis and Management 

Assistance Team (FCMAT) to conduct extraordinary audits of 

charter schools. (Ed. Code, §42127.8(c)(2) [Empowering a 

county superintendent of schools to request FCMAT to 

review the fiscal or administrative condition of a charter 

school under his or her jurisdiction].) A sample of recent 

FCMAT extraordinary audits of charter schools can be found 

at http://fcmat.org/charter-school-reports/ 
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Instruction and shall consult with any such agency making the 

inquiry. 

All of which is to say nothing of a charter school’s 

affirmative reporting duties, even in the absence of an inquiry from 

from its authorizing agency or the Superintendent of Public 

Instruction. Under Education Code section 47604.33, each charter 

charter school shall annually prepare and submit the following 

following reports to its chartering authority and the county 

superintendent of schools: a preliminary budget on or before July 1; 

an interim financial report on or before December 15; a second 

interim financial report on or before March 15; and a final 

unaudited report on or before September 15. The operator of a 

charter school must also produce an annual fiscal audit, conducted 

by a certified public accountant that has been screened and 

approved by the State Controller. (Ed. Code, §47605(m) and 

§41020(f).)  In addition, the annual charter school fiscal audit, 

conducted in accordance with Generally Accepted Government 

Auditing Standards (GAGAS), must be sent by the charter schools 

to its granting agency, the county superintendent of schools, the 

California Department of Education and the State Controller. (Ed. 

Code, §47605(m).)  And under Education Code section 47606.5 , 
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charter schools must annually update the goals (and annual 

actions to achieve those goals) that the school had been 

required to identify as part of its initial charter petition. This 

annual update is required to include, at a minimum (1) a 

review of the progress toward the goals included in the 

charter, an assessment of the effectiveness of the specific 

actions described in the charter toward achieving the goals, 

and a description of changes to the specific actions the 

charter school will make as a result of the review and 

assessment and (2) a listing and description of the 

expenditures for the fiscal year implementing the specific 

actions included in the charter as a result of such reviews and 

assessment.   

With the benefit of the extensive information obtained 

by such oversight and mandatory reports and audits, a 

charter-granting authority may revoke a school’s charter at 

any time if the authority finds that the charter school did any 

of the following: (a) committed a material violation of any of 

the conditions, standards, or procedures set forth in the 

charter; (b) failed to meet or pursue any of the pupil 

outcomes identified in the charter; (c) failed to meet 
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generally accepted accounting principles, or engaged in fiscal 

mismanagement; or (d) violated any provision of law. (Ed. Code, 

Code, §47607(c)(1).)  Short of outright revocation, the authorizer 

can (and indeed must) notify the charter school of any violation 

justifying revocation, so as to give the school a reasonable 

opportunity to remedy the violation. (Id., subd. (d).)  This process 

gives an authorizer an enormous degree of power to effect desired 

changes in the operation of the school, a power that an authorizer 

must wield if the charter school is violating the law or its charter. 

(California School Bds. Assn. v. State Bd. of Education (2010) 186 

Cal.App.4th 1298, 1326 [A granting agency can be forced through 

writ of mandate to begin the revocation process if a charter school 

violates the law].)   

Even if the charter-granting authority were somehow to fail 

in its duty to revoke a charter school in violation of any of the 

section 47607(c)(1) factors, the State Board of Education, whether 

or not it is the authority that granted the charter, may take 

“appropriate action” (including revocation) if it finds, inter alia, 

gross financial mismanagement that jeopardizes the financial 

stability of the charter school, or illegal or substantially improper 

use of charter school funds for the personal benefit of any officer, 
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director, or fiduciary of the charter school. (Ed. Code, 

§47604.5.)  

And, of course, a charter-granting agency exercises a 

tremendous degree of control over a charter school through 

the charter renewal process that the charter school must go 

through at least every five years.  Relevant statutory 

provisions specify that each renewal charter is distinct from 

the one that came before, and can only be granted upon an 

entirely new demonstration of all the applicable standards and 

criteria that had been required to be demonstrated as part of 

the charter renewal process (See Ed. Code, §47607(a)(2), 

cross-referencing the standards and criteria of Ed. Code, 

§47605.)  

As a result of these requirements, a charter renewal 

will be denied if the governing board of the charter-granting 

agency finds, inter alia, that the charter school presents an 

unsound educational program for the pupils to be enrolled in 

the charter school, or that the charter school is demonstrably 

unlikely to successfully implement the program set forth in 

the renewal petition. Any unlawful conduct of the charter 

school or charter school’s leaders is, a fortiori, a reason for 
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non-renewal under either of these grounds. (See, e.g., Wilson, 

supra, 75 Cal.App.4th at 1143 [A chartering authority can deny a 

deny a petition for an illegally-run school as demonstrably unlikely 

to successfully implement the program set forth in the petition, 

since an illegally-run school “has little chance of success”].)  

In other words, in the current system, a charter school cannot 

simply incorporate by reference demonstrations made as part of 

previous charter petitions or charter renewals, cannot invoke any 

short-form “re-upping” process reserved for “repeat players,” and 

cannot even rely on any supposed precedential value of a 

previously-granted charter as a basis for the approval of a renewal 

petition. A would-be renewal charter-granting agency, even if the 

same authority that granted the first charter, reserves the right to 

evaluate the same set of proffered factors and evidence in an 

entirely different manner, and to deny a renewal charter to a  charter 

school to whom it had previously granted a charter or charter 

renewal.  Moreover, charter renewal applicants must provide 

evidence of the school’s satisfactory academic performance during 

the five years leading up to the charter renewal, (Ed. Code , §47607 

(b)(1)-(4)), a demonstration that must obviously be proven again, in 

full, every time a charter school seeks renewal.  Additionally, 
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renewal charter petitions must include a comprehensive 

description of any new requirement of charter schools 

enacted into law after the charter was originally granted or 

last renewed. (Ed. Code, §47607(a)(2)). As a result, a charter 

that was valid under previous law cannot simply be 

“grandfathered” forward into successive terms, but rather 

must continually demonstrate that it is lawfully operating 

under relevant California and Federal law. 

Even more critical to an understanding of the charter 

school oversight structure are the many instances in which an 

authorizer threatens to non-renew a charter school, but 

eventually renews the school upon the school’s agreement to 

alter its operations. This power, stemming from the rather 

broadly-defined bases for potential non-renewal (e.g., a 

demonstrable unlikelihood of success and/or an unsound 

educational program, as per Ed. Code §47607(a)(2) and 

§47605), gives the authorizer a tremendous degree of power 

to identify areas of the school’s operations that concern the 

authorizer, and to force the school to address these areas 

before renewal is granted. As discussed below, LAUSD chose 

not exercise this power to change Ivy’s operations when it 
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renewed Ivy’s charter in 2008, despite having full knowledge of the 

alleged financial improprieties for which Mr. Selivanov would be 

convicted several years later. 

Even beyond the provisions of the Education Code, there are 

numerous provisions of the California Corporations Code regulating 

the conduct of the directors and officers of a nonprofit public 

benefit corporation
4
 like Alternative Schools, Inc, the entity that 

operates Ivy Academia and the owner of the funds Mr. Selivanov 

supposedly embezzled. (See, e.g., Corp. Code §5231(a) [A 

director’s duties must be performed in good faith, in a manner the 

director believes to be in the best interest of the corporation, and 

with care that an ordinarily prudent person in a like position would 

use under similar circumstances]; Corp. Code §5233(a) [Prohibiting 

self-dealing corporate transactions]; Corp. Code §5236(a) [A public 

benefit corporation may not make any loan of money or property to 

a director or officer or guarantee the obligation of a director or 

officer without the approval of the Attorney General].)  

/// 

                                              

4
 As discussed previously, Education Code section 47604 

allows for charter schools to operate as, or be operated by, a 

nonprofit public benefit corporation.  



 

31 

In short, there is currently in place an extensive and 

exacting system of monitoring, oversight, and sanction to 

which charter schools are fully subject.  This stringent 

system, together with the high level of operational flexibility 

and freedom given to charter schools by the Charter Schools 

Act (and specifically upheld by the Wilson opinion), form the 

two pillars upon which the framework of the entire charter 

school regulatory regime has unmistakably been built, 

enabling the transition from a rule-based to a performance-

based accountability system, an express aim of the Charter 

Schools Act. (Ed. Code §47601(f).) 

Because LAUSD and its Office of Inspector General 

believed that the actions that underlie this prosecution 

violated the law and the charter school’s charter they had a 

statutory duty to bring these allegations to the attention of the 

operator of the charter school—the nonprofit corporation--

and allow the operator a chance to conform its behavior 

through the notice and opportunity to cure process outlined in 

theF Charter Schools Act. (California School Bds. Assn. v. 

State Bd. of Education (2010) 186 Cal.App.4th 1298, 1326[A 

granting agency can be forced through writ of mandate to 
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begin the revocation process if a charter school violates the law].)  

The record is clear in this matter that, for whatever reason, LAUSD 

did not follow its statutory duties to give notice and a time to cure 

any alleged noncompliance and instead elected to press for the 

prosecution of the nonprofit operators of this charter school-- while 

simultaneously renewing Ivy Academia’s charter—rendering 

meaningless (and absurd) the framework the Legislature 

specifically set forth to resolve these types of disputes .
5
    

Only if the monitoring and oversight process of the Charter 

Schools Act is followed by granting agencies will charter schools 

have the comfort to be able to experiment and create new ways to 

operate and manage charter schools -- knowing that disagreements 

can be worked out in the civil context. The Legislature did not 

intend criminal courts to be the arbiter of “allowed” and 

“disallowed” expenses in a charter school’s operations.  Overlaying 

the threat of a felony conviction where granting agency and an 

                                              

5
 Unfortunately, this was not the last time that LAUSD-OIG 

mishandled a charter school audit by failing to adequately 

communicate with LAUSD’s Charter School Division, thereby 

failing to give a charter school a fair opportunity to appropriately 

respond and/or adjust its operations.  (State Auditor Report 2014-

135, “Magnolia Science Academies”, 

https://www.documentcloud.org/documents/2074556-2014-

135.html, pgs. 53-62.)  

https://www.documentcloud.org/documents/2074556-2014-135.html
https://www.documentcloud.org/documents/2074556-2014-135.html
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operator disagree over allowable expenditures is entirely 

inconsistent with the statutory structure the legislature put in 

to remedy such disputes, and threatens the impressive growth 

state’s charter schools have achieved over the past twenty-

years. 

It is CCSA’s position that subjecting charter school 

criminal prosecution for alleged improprieties relating to the 

school’s operations, where, as in the present case, there were 

no rules or standards prohibiting the conduct in question, all 

of the actions in question had been approved by the charter 

school’s board, numerous audits and LAUSD annual reviews 

failed to identify any of transactions currently at issue as 

areas of concern, Los Angeles County never began an 

investigation of the school, neither the school’s charter-

authorizing agency nor the State Board of Education chose to 

revoke the school’s charter (or even notify the school of its 

intent to do the same), and especially where, again as in the 

present case, the authorizer actually renewed (in June 2008) 

the school’s charter despite full knowledge of such alleged 

improprieties, will serve to subvert, undermine, and render 

meaningless the entire charter school regulatory scheme 
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enacted by the Legislature, and will have a deeply chilling effect on 

the flow of parents, teachers and community leaders into the charter 

school movement.   

VI. Conclusion 

In the world of education, no less than in other arenas of 

human endeavor, innovation and experimentation cannot occur 

without some measure of risk-taking. And risk-taking simply does 

not take place where the downside of risk is not merely the failure 

of a particular educational venture or even of an entire educational 

model, but the incarceration of the risk-taker and the professional 

and personal ruin attending such incarceration. Subjecting 

innovative, creative charter school leaders like Mr. Selivanov to 

criminal prosecution for their risk-taking and operational 

experimentation is completely inimical to the stated purposes of the 

Charter Schools Act, undermines the comprehensive charter school 

monitoring and oversight scheme already in place, and above all 

will have a unavoidably chilling effect on any future innovation, in 

that it will frighten charter school leaders into imitating the most 

historically-ingrained and unimpeachably staid operational methods 

for running a school; in other words, it will force charter schools to 

imitate traditional public schools as much as possible, thus 
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eliminating any possibility of competition between charter 

schools and traditional public schools, and rendering the 

Charter Schools Act a virtual nullity.  

And despite its stated mission to encourage charter 

school innovation in California and the stated purposes of the 

Charter Schools Act, CCSA as an organization has little 

choice going forward but to counsel charter school operators 

to take such a hidebound, non-innovative approach, as even 

after Mr. Selivanov’s prosecution CCSA still has no clarity as 

to what precisely Mr. Selivanov did wrong (even to the point 

of not knowing specifically which of Ms. De Los Santos 

highlighted “disallowed” AMEX expenditures were deemed 

embezzlement by the jury and which were not) and by which 

legal standard this wrongness was determined, apart from Ms. 

De Los Santos’ ex post personal opinions as to what is 

“disallowed.” 
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