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APPLICATION TO FILE BRIEF AS AMICUS CURIAE

The California Charter Schools Association (CCSA) applies for

leave to file a brief as amicus curiae in support of appellant Perris Union

High School District (Penis). CCSA is a nonprofit public charter school

membership and professional organization. CCSA’ s member schools are

charter public schools dedicated to innovation and educating public school

students more effectively than district-run schools. Over 1,000 public

charter schools in the State of California currently serve more than 484,000

students, and those numbers grow each year. Approximately 70 percent of

California’s public charter schools are CCSA members, currently educating

over 300,000 public charter school pupils. CCSA advances the charter

school movement by providing state and local advocacy, leadership on

school quality, and operational and support services to its member schools.

CCSA and its members have an interest in this matter, congruent

with Perris’ s but independently important. This brief raises just two points

that CCSA develops succinctly beyond the perspective presented by Perris.

Those points are as follows:

(i) One of the many purposes of the Charter Schools Act, Education

Code’ section 47600 et seq. (the Act), is to encourage innovation in public

schools. One example of this innovation is in the Act’s allowance of

1 All references hereafter to California statutes are to the Education Code
unless otherwise specifically stated.
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various types of “nonclassroom-based” programs at charter schools.

( 47612.5.)

(ii) If the California State Board of Education (Board) adopted

regulations that narrow the statutory meaning of “nonclassroom-based”

instruction to mean only “independent study,” the Board abused its

discretion. The plain language of the enabling statutes shows that the

Legislature intended “nonclassroom-based” instruction to include

independent study, but not be limited to it.

This court’s decision will affect development of computer-based—

more commonly referred to as “online”—instruction in charter schools that

desire to innovate and increase learning opportunities for all pupils, as

specifically allowed by the Act. A decision that allows the Board to adopt,

and the California Department of Education, the Education Audit Appeals

Panel, and the Controller to enforce, regulations that conflict with the

enabling statutes and would limit the fulfillment of the Legislature’s goals

of designing charter schools to be the research and development arm of the

public school system.

CCSA has filed briefs of amicus curiae in the California Supreme

Court, the California Court of Appeal, and the United States Court of

Appeals for the Ninth Circuit. Courts have published the following

decisions in appeals in which CCSA has participated as amicus curiae:

Bullis Charter School v. Los Altos School Dist. (2011) 200 Cal.App.4th
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1022; New West Charter Middle School v. Los Angeles Unified School Dist.

(2010) 187 CaLApp.4th 831; Knapp v. Palisades Charter High School

(2007) 146 Cal.App.4th 708; and Ridgecrest Charter School v. Sierra

Sands Unified School Dist. (2005) 130 Cal.App.4th 986. CCSA was also

granted leave by the trial court to intervene in California School Bds. Assn.

v. State Bd. of Education (2010) 191 Cal.App.4th 530, in which the

California Court of Appeal validated the Board’s Proposition 39

implementing regulations. (Ibid.)

No party or counsel for a party in this appeal authored the proposed

amicus curiae brief in whole or in part, or made a monetary contribution

intended to fund the preparation or submission of the proposed amicus

curiae brief. No one other than CCSA, its members, and counsel made a

monetary contribution intended to fund the preparation or submission of the

proposed amicus curiae brief.

Respectfully submitted,

MCKENNA LONG & ALDRIDGE LLP

Charles A. Bird

CALIFORNIA CHARTER SCHOOLS ASSOCIATION

Ricardo Soto
Julie Ashby Umansky
Phillipa L. Altmann

By:___
Charles A. Bird

Attorneys for California Charter Schools Association
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BRIEF OF AMICUS CURIAE

INTRODUCTION

The Act created new opportunities for communities, students,

parents, and teachers to establish schools that meet the unique needs of

communities or disadvantaged students. Included among the opportunities

for students are new and different environments with innovative teaching

methods.

Respondents seek to undermine the cornerstone of what makes

charter schools successful and different from district schools by ignoring

important text of section 47612.5, which, in accordance with the intent of

the Act, provides for the creation and funding of innovative online

instruction, and to inject different, unique educational options and

beneficial competition into the public school system. This freedom to

innovate is what the Legislature intended. It must be upheld to allow

charter school communities to develop educational programs that meet their

students’ changing needs in the 21st century.

For convenience, the two relevant subdivisions of section 47612.5

follow this brief in an attachment allowed by rule 8.204(d) of the California

Rules of Court.

4



DISCUSSION

I.

THE LEGISLATURE ADOPTED THE CHARTER
SCHOOLS ACT TO ALLOW INNOVATION AND

PROVIDE NEW PUBLIC SCHOOL OPTIONS

In adopting the Act, the Legislature sought to “disrupt the

entrenchment of ... the educational bureaucracy by encouraging the

establishment of charter schools.” (Wilson v. State Bd. of Education (1999)

75 Cal.App.4th 1125, 1130 (“Wilson”).) In so doing, it created many new

opportunities in exchange for greater accountability, trusting that the

broader education community could rise to the challenge. A key purpose of

the Act is “to provide opportunities for teachers, parents, pupils, and

community members to establish and maintain schools that operate

independently from the existing school district structure.” ( 47601,

emphasis added.)

When adopting the Act, the Legislature recognized that some

students require unique and innovative approaches to education. Providing

schools that operate independently from the existing school district

structure affords students, especially those identified as academically low

achieving, increased academic opportunities. ( 47601, subd. (b).) An

express goal of introducing charter schools into public education is to

“encourage the use of different and innovative teaching methods.” (See
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§ 47601, subd. (c).) Another goal of the Act is to “[P]rovide parents and

pupils with expanded choices in the types of educational opportunities that

are available within the public school system.” ( 47601, subd. (e).) In

validating the Act, the Court of Appeal recognized that “a primary purpose

of the Act is to encourage educational innovation, experimentation and

choice in order to improve learning and expand learning opportunities for

all students.” (Wilson, supra, 75 Cal.App.4th at pp. 1146-1147.)

By allowing charter schools the ability to include innovative and

non-traditional methods of education, the Legislature recognized that

flexibility in teaching methods could contribute toward achieving a charter

school’s educational goals, and to the ultimate success of public school

students.

Choice 2000 is an example of how charter schools can provide

innovative education to meet academic goals. As allowed by the Act,

Choice 2000 chose its own educational program. ( 47605, subd.

(b)(5)(A).) It chose a program that uses online instructional delivery,

allowing its students to benefit academically in a setting unique from a

traditional school. (3 AR 522-523, 535:3-24.) By improving its Academic

Performance Index (API) score over 87 points in the last three years, the

school meets CCSA’ s minimum criteria for charter renewal, and falls above

the Board’s revocation criteria.

(http://snapshots.calcharters.org/academic accountability report card.)
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In order to further foster innovation and choice, the Legislature

declared that “Charter schools shall be entitled to full and fair funding.”

( 47615, subd. (a)(3).) In authorizing nonclassroom-based instruction in

charter schools, the Legislature recognized that “fair” funding could mean a

different funding rates for different types of programs. Section 47634.2

directed the Board to adopt regulations and “consider the amount of the

charter school’s total budget expended on certificated employee salaries

and benefits on schoolsites ... and the teacher-to-pupil ratio in the school.”

( 47634.2, subd. (a)(l).) Thus, the Legislature understood that charter

schools providing different types of nonclassroom-based instruction could

be funded at different rates, based upon the school’s actual expenses.

Further, the Legislature declared that the Act “shall be liberally

construed to effectuate [its] findings and declarations.” ( 47615, subd. (b).)

With the freedom bestowed on charter schools comes some risk, not

just to students, but to the entire charter school community—failure by a

charter school to meet the academic, fiscal, and other goals set forth in its

charter petition can result in the school’s closure at any point in its five

year term. (See § 47607.) In addition, families make a choice to enroll their

children in charter schools. (See § 47605, subd. (f).) This enables parents to

remove their children if they are dissatisfied, and as a result, charter schools

are held to high standards of accountability by parents.
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As President Obama has indicated in regard to education reform:

“One of the places where much of that innovation occurs is in our most

effective charter schools. And these are public schools founded by parents,

teachers, and civic or community organizations with broad leeway to

innovate “ (Barack Obama, President of the United States, address to

the United States Hispanic Chamber of Commerce, March 10, 2009;

http://www.whitehouse.gov/the-press-office/remarks-president-united

states-hispanic-chambercommerce.)

The cornerstone of innovation is freedom for charter schools to

choose an instructional model that benefits their students, whether that is

nonclassroom-based education, or more traditional classroom based

instruction. This flexibility to choose the instructional model best suited for

their students, while still providing their students an innovative and

creative, alternative education method, is essential if charter schools are to

be empowered to achieve the educational and academic goals they set.

II.

SECTION 47612.5 ENABLES NONCLASSROOM
INSTRUCTION THAT IS NOT “INDEPENDENT

STUDY”

A. The Plain Meaning of Section 47612.5 Enables
Several Kinds of Nonclassroom Instruction

The plain language of section 47612.5 enables multiple instruction

methods classified in two categories: (1) nonclassroom-based and (2)

8



classroom-based. Particularly within the nonclassroom-based category,

multiple methods are authorized. In addition to the points raised by

appellant, CCSA explains that the Legislature knew the difference between

kinds of nonclassroom-based instruction and intentionally differentiated

between independent study and other authorized modes of nonclassroom

based instruction.

As originally enacted in 1992, the Act did not include the terms

“independent study” or “nonclassroom-based.” (Stats. 1992, ch. 781.) In

1999, the Legislature introduced the term “independent study” to the Act by

adopting section 47612.5 , which requires a charter “that provides

independent study” to comply with the statutes governing independent

study at district schools. (Stats. 1999, ch. 162.)

Two years later, in 2001, the Legislature introduced the term

“nonclassroom-based instruction” to the Act by adding subdivisions (d) and

(e) to section 47612.5. (Compare Stats. 2001, ch. 586, § 1 [ends with subd.

(c)] with Stats. 2001, ch. 892, § 2.5 [subds. (d) & (e) added].) These

additions explicitly list the categories of instructional methods allowed in

charter schools, by stating that “[n]onclassroom-based instruction includes,

but is not limited to, independent study, home study, work study, and

distance and computer-based education.” (47612.5, subd. (d)(1), emphasis

added.)

9



Since 2001, the Legislature has added the term “nonclassroom

based” to the Act only once, and in conjunction with the phrase

“independent study,” thereby modifying the term “independent study” only,

recognizing that there is a difference between the two. ( 47605.1, subd.

(b).)

B. Legislative History Does Not Show that the
Legislature Intended Nonclassroom Instruction to
be Limited to Independent Study

Respondents claim nonclassroom-based instruction is limited to and

synonymous with independent study. (See, e.g., Respondent Education

Audit Appeals Panel’s Brief, pp. 24-25 [“nonclassroom-based instruction”

was subject to the same conditions as an existing category — i.e.,

independent study.”].) In addition to contradicting the plain meaning of

section 47612.5, subdivision (d), this argument relies on legislative history

of a statute adopted two years before the Legislature enacted subdivision

(d). Respondent Education Audit Appeals Panel, for example, cites various

legislative reports relating to Senate Bill 434 of the 1999-2000 Regular

Session, which led to chapter 162 of the Statutes of 1999, specifically

requiring charter schools that provide independent study programs to

comply with the independent study rules applicable to school districts.

Those reports are irrelevant when interpreting a subdivision enacted

subsequently—Senate Bill 434 of 1999 did not contain the term

“nonclassroom-based,” much less define it. (Stats. 1999, ch. 162, § 1.)
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A charter school may choose to categorize the education it offers as

independent study, and by doing so, subject itself to the statute that governs

independent study. ( 47612.5, subd. (b).) But respondents have not cited to

any legislative history of chapter 892 of the Statutes of 2001 that suggests

independent study is the only method of nonclassroom-based instruction.

Choice 2000 and other charter schools have the freedom to adopt other

methods of nonclassroom-based instruction, as allowed by their charters.

The Legislature understands the difference between nonclassroom

based instruction and independent study. In fact, the Legislature has

amended Section 47612.5 twice since it was amended to add the definition

of “nonclassroom-based instruction,” and has not sought to redefine the

term. (Stats. 2003, ch. 892, § 13; Stats. 2005, ch. 543, § 5.)

C. Respondents’ Construction and Application of Two
Board Regulations Would Defeat Section 47612.5,
subdivision (d)(1)

Respondent Board claims the Court of Appeal must construe section

California Code of Regulations, title 5, sections 11963.12 and

2 “This article does not change the requirement that nonclassroom-based
instruction in charter schools comply with the provisions of Article 5.5
(commencing with Section 51745) of Chapter 5 of Part 28 of the Education
Code.” (5 Cal. Code Regs., § 11963.1.)
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19852 to limit nonclassroom-based instruction to independent study and

must construe section 47612.5 to conform to the regulations. This is

perfectly backward—and inconsistent with principles of regulatory

authority.

“Whenever by the express or implied terms of any statute a state

agency has authority to adopt regulations to implement, interpret, make

specific or otherwise carry out the provisions of the statute, no regulation

adopted is valid or effective unless consistent and not in conflict with the

statute and reasonably necessary to effectuate the purpose of the statute.”

(Gov. Code, § 11342.2.) When the issue is whether an administrative

agency has adopted a regulation inconsistent or in conflict with a statute,

judicial review does not defer to the administrative agency. (Citizens to

Save California v. California Fair Political Practices Corn. (2006) 145

Cal.App.4th 736, 747.) “The court, not the agency, has ‘final responsibility

for the interpretation of the law’ under which the regulation was issued.”

(Yamaha Corp. ofAmerica v. State Bd. ofEqualization (1998) 19 Cal.4th 1,

11, fn. 4.)

Only the preamble contains the word “nonclassroom,” and it states: “If
Average Daily Attendance was reported by the charter school to the
California Department of Education as generated through nonclassroom
based instruction (independent study), or was reported as generated through
classroom-based instruction but was not generated in compliance with all of
the conditions set forth in subdivision (a) of Section 19851, perform the
following procedures:” (5 Cal. Code Regs., § 19852.)
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In interpreting statutes, courts are supposed “to ascertain and declare

what is in terms or substance therein, not to insert what has been omitted, or

to omit what has been inserted.” (Code Civ. Proc., § 1858; see Pacific Gas

& Electric Co. v. Superior Court (2006) 144 Cal.App.4th 19, 24 [applying

§ 1858 to regulations]; Hoitt v. Dept. ofRehabilitation (2012) 207

Cal.App.4th 513, 523 [rules of statutory construction apply to the

interpretation of regulations].)

The Legislature declared that “[n]onclassroom-based instruction

includes, but is not limited to, independent study, home study, work study,

and distance and computer-based education.” (47612.5, subd. (d)(1)

(emphasis added).) Any law or regulation declaring “nonclassroom-based

instruction is limited to independent study that complies with section

51745” would, if operative, nullify section 47612.5, subdivision (d)(1). So

if the Board’s regulations were statutes, the only “must” the Court of

Appeal would encounter in precedent is this: when construing a statute,

“[c]ourts must avoid nullifying one statute in favor of another when

attempting to harmonize related provisions.” (Gately v. Cloverdale Unified

School Dist. (2008) 156 Cal.App.4th 487, 494 [distinguishing on factual

grounds Tucker v. Grossmont Union High School Dist. (2009) 168

Cal .App.4th 640].)

The Court of Appeal has two choices consistent with Government

Code section 11342.2. It may interpret “the requirement” in “[t]his article

13



does not change the requirement that nonclassroom-based instruction in

charter schools comply with.. .“ (5 Cal. Code Regs., § 11963.1) to refer to

the parenthetical “(independent study)” in id., section 19852, thus making

the regulations internally consistent but disconnected from section 47612.5,

subdivision (d)(1). Or, it can declare the regulations invalid to the extent

they preclude charter schools from having, and receiving funding for,

nonclassroom-based instruction that is something other than independent

study. (Gov. Code, § 11342.2.)

CONCLUSION

The Court of Appeal should reverse the order denying appellant’ s

petition for a writ of mandate in an opinion that clearly holds

nonclassroom-based instruction embraces all methods of instruction stated

in section 47612.5, subdivision (d)(1), not merely statutory independent

study.

Respectfully submitted,

MCKENNA LONG & ALDRIDGE LLP

Charles A. Bird

CALIFORNIA CHARTER SCHOOLS ASSOCIATION

Ricardo Soto
Julie Ashby Umansky
Phillipa L. Altmann

By:

____________________

Charles A. Bird
Attorneys for California Charter Schools Association
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CERTIFICATE OF COMPLIANCE

I, Charles A. Bird, appellate counsel to respondents, certify that the
foregoing brief is prepared in proportionally spaced Times New Roman 13
point type and, based on the word count of the word processing system
used to prepare the brief, the brief is 2,754 words long.

Charles A. Bird
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RULE 8.204(d) ATTACHMENT

Education Code section 47612.5, subdivisions (d) and (e).

(d) (1) Notwithstanding any other provision of law and except as

provided in paragraph (1) of subdivision (e), a charter school that has an

approved charter may receive funding for nonclassroom-based instruction

only if a determination for funding is made pursuant to Section 47634.2 by

the State Board of Education. The determination for funding shall be

subject to any conditions or limitations the State Board of Education may

prescribe. The State Board of Education shall adopt regulations on or

before February 1, 2002, that define and establish general rules governing

nonclassroom-based instruction that apply to all charter schools and to the

process for determining funding of nonclassroom-based instruction by

charter schools offering nonclassroom-based instruction other than the

nonclassroom-based instruction allowed by paragraph (1) of

subdivision (e). Nonclassroom-based instruction includes, but is not limited

to, independent study, home study, work study, and distance and computer-

based education. In prescribing any conditions or limitations relating to the

qualifications of instructional personnel, the State Board of Education shall

be guided by subdivision (l)of Section 47605.

(2) Except as provided in paragraph (2) of subdivision (b) of Section

47634.2, a charter school that receives a determination pursuant to

subdivision (b) of Section 47634.2 is not required to reapply annually for a

16



funding determination of its nonclassroom-based instruction program if an

update of the information the State Board of Education reviewed when

initially determining funding would not require material revision, as that

term is defined in regulations adopted by the board. A charter school that

has achieved a rank of 6 or greater on the Academic Performance Index for

the two years immediately prior to receiving a funding determination

pursuant to subdivision (b) of Section 47634.2 shall receive a five-year

determination and is not required to annually reapply for a funding

determination of its nonclassroom-based instruction program if an update

of the information the State Board of Education reviewed when initially

determining funding would not require material revision, as that term is

defined in regulations adopted by the board. Notwithstanding any provision

of law, the State Board of Education may require a charter school to

provide updated information at any time it determines that a review of that

information is necessary. The State Board of Education may terminate a

determination for funding if updated or additional information requested by

the board is not made available to the board by the charter school within a

reasonable amount of time or if the information otherwise supports

termination. A determination for funding pursuant to Section 47634.2 may

not exceed five years.

(3) A charter school that offers nonclassroom-based instruction in

excess of the amount authorized by paragraph (1) of subdivision (e) is

17



subject to the determination for funding requirement of Section 47634.2 to

receive funding each time its charter is renewed or materially revised

pursuant to Section 47607. A charter school that materially revises its

charter to offer nonclassroom-based instruction in excess of the amount

authorized by paragraph (1) of subdivision (e) is subject to the

determination for funding requirement of Section 47634.2.

(e) (1) Notwithstanding any other provision of law, and as a

condition of apportionment, “classroom-based instruction” in a charter

school, for the purposes of this part, occurs only when charter school pupils

are engaged in educational activities required of those pupils and are under

the immediate supervision and control of an employee of the charter school

who possesses a valid teaching certification in accordance with subdivision

(1) of Section 47605. For purposes of calculating average daily attendance

for classroom-based instruction apportionments, at least 80 percent of the

instructional time offered by the charter school shall be at the schoolsite,

and the charter school shall require the attendance of all pupils for whom a

classroom-based apportionment is claimed at the schoolsite for at least 80

percent of the minimum instructional time required to be offered pursuant

to paragraph (1) of subdivision (a) of Section 47612.5.

(2) For the purposes of this part, “nonclassroom instruction” or

“nonclassroom-based instruction” means instruction that does not meet the

requirements specified in paragraph (1). The State Board of Education may

18



adopt regulations pursuant to paragraph (1) of subdivision (d) specifying

other conditions or limitations on what constitutes nonclassroom-based

instruction, as it deems appropriate and consistent with this part.

(3) For purposes of this part, a schoolsite is a facility that is used

principally for classroom instruction.

(4) Notwithstanding any other provision of law, neither the State

Board of Education, nor the Superintendent may waive the requirements of

paragraph (1) of subdivision (a).
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