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APPLICATION TO FILE BRIEF AS AMICUS CURIAE

Pursuant to rule 8.520(t) of the California Rules of Court, the

California Charter Schools Association (CCSA) requests leave to file the

attached brief as amicus curiae in support of Plaintiff and Appellant

Today’s Fresh Start, Inc.

CCSA is a nonprofit membership and professional organization.

CCSA’ s member schools are charter schools—public schools dedicated to

innovation and to educating public school students more effectively than

district-mn schools have done. Over 980 public charter schools in

California currently serve more than 410,000 students. Close to 70 percent

of California’s public charter schools are CCSA members, educating more

than 286,000 public charter school pupils annually. CCSA advances the

charter school movement by providing state and local advocacy, leadership

on accountability and resources for member schools.

Charter school success in the Los Angeles area is very important to

CCSA, as charter schools within the county educate more than 113,000

public school students at 263 public charter schools. (CCSA Regional

Snapshot Report for County-Los Angeles (2011-12)

[http://snapshots.calcharters.org/regional_snapshot].) The Los Angeles



County Office of Education (LACOE)’ currently oversees eight charter

schools, all of which are members of CCSA. LACOE is the authorizing

body to which charter schools appeal when a school district located in Los

Angeles County declines to authorize or renew, or revokes, a charter.

LACOE’ s jurisdiction includes the Los Angeles Unified School District,

which alone currently has 210 charter schools it oversees, representing

approximately 77,000 public school students. (CCSA Regional Snapshot

Report for District-Los Angeles Unified (2011-12)

[http://www .calcharters.orglregional_snapshot-LAUSD- 1 2.pdf, as of

March 19, 2012].)

The vast majority of students enrolled in public charter schools

within LACOE’ s boundaries are students of color. Latino and African-

American charter school students make up about 76 percent of the total

charter school population within LACOE’ s boundaries. (CCSA Regional

Snapshot Report for County-Los Angeles (201 1-12)

[http://snapshots.calcharters.orglregional_snapshot].) Sixty-two (62)

percent of the Los Angeles County charter schools perform in the top 15

percent of all California schools compared to only 13 percent of Los

Angeles County non-charter schools. (Ibid.) Public charter schools within

‘All references hereafter to LACOE include the Los Angeles County Board
of Education (LACBOE), the statutory authorizing body, and the Los
Angeles County Superintendent of Schools (County Superintendent).



Los Angeles County thus are diverse places of learning that have

demonstrated success in educating public school students.

CCSA’ s members have an interest in this matter, congruent with

Today’s Fresh Start but independently important. A number of CCSA’ s

member schools in Los Angeles County have been subjected to LACOE

investigations and attempted or actual revocations. Moreover, on a

statewide basis, charter schools close each year for various reasons

including an authorizer’s decision to revoke a charter. CCSA believes that

closure of charter schools that fail to meet the promise of the Charter

Schools Act is a necessary consequence of the legislative bargain struck for

the freedom to operate independently from the existing school district

structure. Nonetheless any such closure must be in accordance with law.

CCSA has filed briefs of amicus curiae in the California Supreme

Court, the California Court of Appeal and the United States Court of

Appeals for the Ninth Circuit. Courts have published the following

decisions in appeals in which CCSA has participated as amicus curiae:

Bullis Charter School v. Los Altos School Dist. (2011) 200 Cal.App.4th

1022; New West Charter Middle School v. Los Angeles UnWed School Dist.

(2010) 187 Cal.App.4th 831; Knapp v. Palisades Charter High School

(2007) 146 Cal.App.4th 708; and Ridgecrest Charter School v. Sierra

Sands Unified School Dist. (2005) 130 Cal.App.4th 986. CCSA was also

granted leave by the trial court to intervene in California School Bds. Assn.

3



v. State Bd. of Education (2010) 191 Cal.App.4th 530, in which the Court

of Appeal validated the State Board of Education’s California Proposition

39 implementing regulations. (Ibid.)

In sum, CCSA’ s interest and perspective regarding the impact this

case will have on charter schools throughout California and on the public

school students they serve is essential for the court to consider, and will

assist the court in reaching an appropriate decision. CCSA respectfully

requests leave to file the accompanying amicus curiae brief.

No party or counsel for a party in this appeal authored the proposed

amicus curiae brief in whole or in part, or made a monetary contribution

intended to fund the preparation or submission of the proposed amicus

curiae brief. No one other than CCSA, its members and counsel made a



monetary contribution intended to fund the preparation or submission of the

proposed amicus curiae brief.

Respectfully submitted,

McKENNA LONG & ALDRIDGE LLP

Charles A. Bird

CALIFORNIA CHARTER SCHOOLS
ASSOCIATION

Ricardo Soto
Julie Ashby Umansky
Phillipa L. Aitmanu

By:
Charles A. Bird
Attorneys for California Charter Schools



BRIEF OF AMICUS CURIAE

INTRODUCTION

Public charter schools “[plrovide opportunities for teachers, parents,

pupils, and community members to establish and maintain schools that

operate independently from the existing school district structure. . .“ (Ed.

Code, § 47601 1) One goal in allowing this freedom is to “provide the

schools with a method to change from rule-based to performance-based

accountability systems.” ( 47601, subd. (f).)

Entities that authorize charter schools have the ability to revoke a

charter petition when the authorizer determines “through a showing of

substantial evidence” that a charter violated the rules to which it is held

accountable. ( 47607, subd. (c).) This is the first dispute to call upon the

California Supreme Court to decide whether an authorizer provided

appropriate process to a charter school prior to revoking the school’s

charter.

In addition to providing brief general background on charter schools

and CCSA’s position regarding school closures, CCSA focuses on two

points. First, constitutional due process concerns should not be implicated

until the authorizer’s compliance with the statute governing revocation

decisions is first established. Second, this decision of the Court of Appeal

All references hereafter to California statutes are to the Education Code
unless otherwise specifically stated.

1



should be reversed due to LACOE’ s failure to provide appropriate process

to Appellant Today’s Fresh Start.

DISCUSSION

I.

PUBLIC CHARTER SCHOOLS PLAY AN
IMPORTANT ROLE IN CALIFORNIA

EDUCATION

Charter schools are a vital, growing part of California’s public

school system. Charter schools are public schools created and operated by

parents, educators or community groups to fill an educational need not

otherwise provided by district-run public schools. Those parents, educators

and community groups start a charter school by initiating a charter petition,

which is typically presented to a local school district governing board for

approval. ( 47605, subd. (a).) The law also allows, under certain

circumstances, for county boards of education and the State Board of

Education to be charter authorizing entities. ( 47605, subd. (j), 47605.5,

47605.6, 47605.8.)

Charter schools are part of California’s public school system.

( 47615, subd. (a)(1) & (2).) Like public school districts, charter schools

must be nondiscriminatory, nonsectarian, open to all students and tuition

free. ( 47605, subd. (d)(1).) In addition, charter schools must meet



statewide standards and must conduct the same pupil assessments as those

conducted in noncharter public schools. ( 47605, subd. (c)(1).)

Charter schools serve a diverse group of students with a wide range

of needs. (Dispelling Myths About Charter Schools

[http://www.calcharters.org/understandinglfaqs/myths.html, as of

March 19, 2012].) School districts are required to give preference to

petitions that demonstrate a commitment to addressing the educational

needs of low-achieving students. ( 47605, subd. (h).)

Public charter schools differ from district-run public schools as they

are freed from the “complex tangle of rules sustaining our public school

system” which has “the potential to sap creativity and innovation, thwart

accountability and undermine the effective education of our children.”

(Wilson v. State Board ofEducation (1999) 75 Cal.App.4th 1125, 1130.)

The Legislature enacted the Charter Schools Act to allow the

creation of charter schools as a limited experiment to: (1) improve pupil

learning; (2) increase learning opportunities, especially for low achieving

students; (3) encourage use of different and innovative teaching methods;

(4) create new professional opportunities for teachers; (5) provide parents

and students with more choices in the public school system; and (6) hold

schools accountable for measurable pupil outcomes and provide a way to

change from rule-based to performance-based accountability systems. (See



§ 47601, subd. (a)-(f); see also Wilson v. State Board ofEducation, supra,

75 Cal.App.4th at pp. 1130-1131.)

By 1998, charter schools had sufficiently proved their worth for the

Legislature to raise the statutory limit of 100 charter schools to 250, with

100 more to be allowed each additional year. (Wilson v. State Board of

Education, supra, 75 Cal.App.4th at p. 1132.) The Legislature has since

declared that “charter schools are and should become an integral part of the

California education system and that establishment of charter schools

should be encouraged.” ( 47605, subd. (b).) Also, in 1998, the

Legislature added the additional charter school goal of creating “vigorous

competition within the public school system to stimulate continual

improvements in all public schools.” ( 47601, subd. (g) [Stats. 1998, ch.

34,6}.)

The Legislature is not alone in its desire to promote charter schools

as a means of improving public education. President Obama has stated the

charter school concept is central to education reform:

“One of the places where much of that innovation occurs is in
our most effective charter schools. And these are public
schools founded by parents, teachers, and civic or community
organizations with broad leeway to innovate. . . . I call on
states to reform their charter rules, and lift caps on the
number of allowable charter schools, wherever such caps are
in place.”

(Barack Obama, President of the United States, address to the United States

Hispanic Chamber of Commerce, March 10, 2009



[http://www.whitehouse.gov/the-press-office/remarks-president-united-

states-hispanic-chamber-commerce], as of March 19, 2012.)

Today there are over 980 charter schools in California serving more

than 410,000 students. (2011-12 California Charter School Fact Sheet

[http://www.calcharters.org/CCSA_Fact_Sheet_Growth2011.pdf, as of

March 19, 2012].)

II.

LACOE HAS LIMITED EXPERIENCE IN ITS
IMPORTANT ROLE AS A CHARTER SCHOOL

AUTHORIZER.

The charter school authorizer plays an important, but limited, role in

supporting the success of a charter school. The Legislature set forth

minimal oversight duties that apply once a charter is approved—designed at

freeing schools from the rule-based accountability of the school district

system. Authorizers must (1) identify a staff member as a contact; (2) visit

the charter once a year; (3) ensure that the school files reports required by

law; (4) monitor the school’s fiscal condition; (5) and notify the

Department of Education if the school closes. ( 47605, subd. (m);

47605.32.)

Authorizers are entitled to collect a fee from the charter school to

compensate for the actual costs of this oversight work. ( 47613;

47604.32, subd. (f).) A study recently published by the California Research



Bureau found that the authorization process lacks transparency and that

authorizers differ in their reported oversight activities. (California Charter

Oversight: Key Elements and Actual Costs, CRB Report 12-00 1

[http://www.library.ca.gov/crb/12/12-001 .pdf, as of March 19, 2012].) The

minimalist approach established by the Legislature allows charters to have

the freedom to implement the programs set forth in their charters in order to

achieve the promised results without unwarranted intrusion based on

technical rules, contrary to the core intended nature of charter schools.

Since the enactment of the Charter Schools Act, LACOE has

authorized only about twelve charter petitions. (CDE Charter School

Database, sorted by District Name, pages 40-41

[http://www.cde.ca.gov/ds/silcs/ap/rpt.asp?s=3, as of March 19, 2012].) In

the 201 1-12 school year, LACBOE oversees eight operating charter

schools. (Ibid.) By contrast the Los Angeles Unified School District alone

has 230 schools that it currently oversees. LACOE serves as the backstop

for the charter schools when LAUSD unlawfully refuses to approve their

charter petition or renewal as charter schools have the right to appeal that

denial to LACOE. ( 47607, subd. (f), 47607.5). Because of the

legislatively designed competition between charter schools and the school

districts in which they operate, charter schools are susceptible to the

regulatory actions of those school districts, and the role of the county board

as a backstop is crucial in fending off anti-competitive efforts.



III.

CONSTITUTIONAL DUE PROCESS
PROTECTIONS SHOULD NOT BE IMPLICATED
UNTIL AN AUTHORIZER COMPLIES WITH ITS

STATUTORY DUTIES; LACOE HAS NOT

One of the valuable flexibilities of the Charter Schools Act is that

poorly performing charters can be weeded out quickly, in contrast to failing

traditional public schools that seem to languish for eternity despite their

failure. CCSA supports the legislative goal to close charter schools that fail

to meet the promise of the Charter Schools Act, as long as the charter

school authorizer follows the law governing such actions.

To that end, CCSA has conducted significant research and

developed an additional means for evaluating charter school academic

performance at the renewal stage. (Portrait of the Movement,

[http://www.calcharters.org/advocacy/

accountability/portraitofthemovement], as of March 19, 2012, pp. 10-11

[outlining research and methodology].) One of the reasons CCSA has

produced the methodology is that authorizers have given lack of adequate

academic results insufficient focus in considering whether to renew a

charter school. (Ibid.) As the Portrait of the Movement notes, “charter

renewal or revocation decisions are seldom, if ever, predicated on student

academic performance.” (Id. at p. 10.)



A. The Legislature Has Provided The Process For
Revoking A Charter

As the Court of Appeal correctly recognized, a charter school has “a

protectable property interest in its charter and in the financial stability of its

business,.. . entitled to due process protections in the administrative

revocation process.” (Today ‘s Fresh Start, Inc. v. Los Angeles County

Office of Education (July 12, 2012, B212966), p. 24 [Slip Opn.], citing

Board ofRegents v. Roth (1972) 408 U.S. 572, 576 and Bostean v. Los

Angeles UnWed School Dist. (1998) 63 Cal.App.4th 95,109.) The Court of

Appeal also correctly acknowledged the trial court’s finding that a charter

school has a liberty interest in its charter. (Id. at p. 24, fn. 24.)2

Recognizing all of the considerations outlined above, the Legislature

and, just recently, the State Board of Education (SBE)3 provided a specific

process that could result in revocation of a charter whereby, at the start, a

troubled charter is entitled to notice of its problems, a fair opportunity to

cure, and a fair consideration of its progress, prior to the issuance of a

notice of intent to revoke. As outlined in section B, LACOE failed to

2 It is also well established law that a California students’ right to public
education is a fundamental right. (Butt v. State of California (1992) 4
Cal.4th 668, 686.)

Regulations that further define the revocation process were enacted after
the action that LACOE took in this case. However, the process that
LACOE followed also fails to comply with the statute in place before
enactment of those new regulations.



follow that statutorily defined process in this case, thereby violating

Today’s Fresh Start’s rights.

Not long after Today’s Fresh Start filed its appeal of LACOE’s

revocation decision in 2008, the SBE directed staff to develop regulations

that further define the revocation process, including the pre-revocation

notice process at issue here. Although not applicable in this case, as the

regulations were not approved until 2011, LACOE’ s actions fall far short of

meeting the requirements of the regulations, in addition to the statute—

which clearly applies to this case.

An authorizer has the discretion to revoke a charter but only when

the authorizer finds through a showing of substantial evidence that the

school:

1. “Committed a material violation of ... the charter;

2. Failed to meet or pursue any of the pupil outcomes identified

in the charter.

3. Failed to meet generally accepted accounting principles, or

engaged in fiscal mismanagement.

4. Violated any provision of law.”

( 47607, subd. (c).)4

SBE has its own independent authority to revoke a school’s charter
for academic reasons, irrespective of a school’s authorizer, pursuant to
Education Code section 47604.5.



The authorizer revocation process is governed by six statutorily

required steps which LACOE failed to follow. Specifically, the authorizer

must:

1. Notify the school of any violation of Education Code section

47607(c). ( 47607, subd. (d).)

2. Provide the school with a reasonable opportunity to remedy

the violation. ( 47607, subd. (d).)

3. Determine that the school failed to successfully remedy the

violation after a reasonable opportunity to do so. ( 47607,

subd. (d).)

4. Provide written notice of intent to revoke and facts supporting

revocation. ( 47607, subd. (e).)

5. Hold a public hearing (no later than 30 days after the notice

of intent to revoke), in the normal course of business, on the

issue of whether evidence exists to revoke the charter.

( 47607, subd. (e).)

6. Issue a final decision to revoke with written factual findings

supported by substantial evidence, specific to the charter

school, that supports its findings. ( 47607, subds. (c) & (e).)

Significantly, the authorizer must take half of these steps before it

can take any action to provide a notice of intent to revoke. It is omitting

10



those three steps required by section 47607 subdivision (d) that are the most

fundamental violation of law perpetrated by LACOE in this case.

As set forth by Appellant Today’s Fresh Start in its briefs, its rights

to notice and an opportunity to remedy any potential violations pursuant to

section 47607 subdivision (d) were violated by LACOE’ s tactic of

“dumping evidence” on the school. (Reply Brief at p. 19.) Those rights are

guaranteed by the Legislature in the Charter Schools Act. Until compliance

with the statute is shown, due process protections guaranteed by the

Constitution need not be considered. (See Ryan v. California

Interscholastic Federation - San Diego (2001) 94 Cal.App.4th 1048, 1069.)

B. LACOE Failed To Comply With Mandatory
Process

By section 47607, the Legislature implicitly recognizes that a charter

is an interest worthy of protection by providing a six-step process prior to

allowing a charter’s revocation. The essence of the legislation is that the

entity operating the charter school (and the school’s community by

extension) should be informed of the specific problems identified by the

authorizer, informed of how those problems relate to the statutory grounds

for revocation, and provided a reasonable period to address those problems.

This process is at the heart of the accountability trade off intended by the

Legislature when granting charter schools the freedom from the rule-based

system while holding them to results-based accountability. The underlying



policy is that as long as an authorizer is transparent, specific and reasonable

with its oversight concerns, a charter school will be able to remedy

problems timely and devote more time to education and producing the

results it promised to its public school students.

Unfortunately, overzealous monitoring and investigating—and not

appropriate oversight—is evident in this case. While there are volumes of

documentary evidence, the volumethc approach is the problem, as it is

impossible even in retrospect to determine the specific violations alleged

and whether LACOE provided Today’s Fresh Start a reasonable

opportunity to cure. One can only imagine how challenging it was to

connect the dots. Even a LACBOE member—one entrusted to make an

informed decision—stated that he had not even read all the details. (See

1 AR 235, 12:3-6; Reply Brief at p. 20.)

The appellate court gave short shrift to Today’s Fresh Start’s

argument that the statutory notice requirements were violated simply

because the notice came from the LACOE and not the LACBOE. (Slip

Opn., p. 40.) But, Today’s Fresh Start’s allegation is understandable given

the County Superintendent’s role in authorizing and separate statutory

discretion as investigator.

Schools authorized by LACOE are sometimes subjected to

monitoring above and beyond ordinary oversight duties due to its unique

relationship to the County Superintendent, who serves as its chief executive

12



officer. Separate and apart from the statutory oversight duties incumbent

on an authorizer, such as those of the LACBOE, under section 47604.32,

the County Superintendent has the discretion to “conduct an investigation

into the operations” of a charter school “based upon written complaints by

parents or other information that justifies the investigation.” ( 47604.4,

subd. (a).)5 The County Superintendent has repeatedly used this authority

to conduct investigations of charters that the LACBOE authorizes, and to

develop facts that purportedly serve as the basis of notices of intent to

revoke. In this case, LACOE used conclusions drawn from alleged facts

gathered in an unreasonable County Superintendent investigation under

section 47604.4 against Today’s Fresh Start. (See, e.g., Answer Brief, p.

4.)

The volume of documents, in combination with the dueling duties

of county superintendent as both investigator and authorizer, prompts a

closer examination of the substance of the correspondence LACOE

dumped on Today’s Fresh Start. At best, these documents provide

evidence of unreasonable LACOE investigations under 47604.4, and, at

worst, they demonstrate LACOE micromanagement under the guise of its

oversight authority under section 47604.32. But more significantly, there is

no evidence that LACOE provided the notice, expressly required by section

Notably, school district authorizers do not have this broad investigatory
power.

13



47607 subdivision (d)—including stating the violation of section 47607

subdivision (c) and providing a reasonable opportunity to remedy—or,

ultimately, establishing that the revocation was related to the violations left

unremedied, as required by section 47607 subdivision (e).

To illustrate, the County Superintendent informed Today’s Fresh

Start of her intent to conduct an investigation by letter of June 14, 2007.

(Answer Brief at p. 2, 1 AR 5:108.) But the letter neither identified any

violation of section 47607, subdivision (c) nor suggested the need for and

timing of a remedy. Four days later, the County Superintendent sent

Today’s Fresh Start a letter requesting information and demanding two

changes in its board procedure. (Answer Brief at p. 5; 3 AR 32:1434-

1435.) Even the two demands were not identified as violations of section

47607, subdivision (c), and no opportunity to remedy was offered. (Ibid.)

On July 19, 2007, LACOE staff gave Today’s Fresh Start a 30-page

“Report of Findings and Recommendations” covering four topics and

making 63 recommendations. (Answer Brief at p. 5; 3 AR 24:1376- 1406.)

Neither the findings nor the recommended actions were tied to violations of

section 47607, subdivision (c). (Ibid.) No opportunity to remedy was

discussed or granted. (Ibid.) On July 31, 2007, LACOE produced its own

“Corrective Action Plan” still not tied to any violation of section 47607,

subdivision (c). (Answer Brief at p. 5; 3 AR 25:1407-1412.) Had the

report or the July 31 plan identified violations, it should have allowed

14



Today’s Fresh Start to develop its own plan to cure violations. Instead, 43

actions now “required by TFS,” many with detailed subparts, had deadlines

from August 8 to September 4, violating the statutory requirement for a

reasonable opportunity to cure. During the time provided for Today’s

Fresh Start to take those 43 actions not connected to the statutes, the

County Superintendent on August 24, 2007 asked for more governance

documents to be produced by September 4, 2007—only five business days

in light of the intervening weekends and including the Labor Day holiday.

(Answer Brief at p. 5; 3 AR 33:1436.)

C. New Regulations Now Govern Authorizer
Revocation

Since the revocation of Today’s Fresh Start’s charter at issue here,

new regulations have been enacted that govern authorizer revocation of a

charter. The experience of Today’s Fresh Start (and other charter schools

throughout the State) only reinforces the need for those new regulations

which further define the process that an authorizer must follow to revoke a

charter. CCSA is hopeful that the regulations will go a long way in

resolving any confusion that an authorizer might have about its obligations

in implementing 47607, subdivision (d).

15



CONCLUSION

The Supreme Court should issue an opinion in this case finding that

LACOE failed to provide Today’s Fresh Start appropriate process by

failing to comply with section 47607, the statute governing charter

revocation.

Respectfully submitted

McKENNA LONG & ALDRIDGE LLP

Charles A. Bird

CALIFORNIA CHARTER SCHOOLS
ASSOCIATION

Ricardo Soto
Julie Ashby Umansky
Phillipa L. Altmann

By:
Charles A. Bird
Attorneys for California Charter Schools
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